Second Amending Deed
Date

2020

Parties
Naplend Pty Limited ACN 619 325 889 in its capacity as trustee of the Naplend No. 13
Trust ABN 84 235 091 972 (Lender)
Each party named in Part A of Schedule 1 - Borrower and Guarantor (Borrower)
Each party named in Part B of Schedule 1 - Borrower and Guarantor (Guarantor)

Operative provisions
1.

Definitions, incorporation and designations

1.1

Definitions
Unless the context otherwise requires, capitalised terms and expressions used in this
document and not otherwise defined in this document have the respective meanings given
to them in the Amended Facility Agreement (whether directly or by reference to one or
more other documents).
The following definitions also apply in this document:
Amended Facility Agreement means the Facility Agreement as amended by this
document.
Effective Date means the date on which the Lender notifies the Borrower that it has
received each of the following conditions precedent in form and substance satisfactory to
the Lender (or that it has received some of the following conditions in form and substance
satisfactory to the Lender and that the Lender waives the requirement to receive the
remainder of those conditions precedent for the purposes of allowing the 'Effective Date' to
occur under this document):

(a)

an original of this document, the General Security Deed (Supplementary) and each
Property Mortgage required by the Lender duly and fully executed by each Obligor
that is a party to it;

(b)

an original or copy of the Settlement Status Letter (Supplementary) duly executed
on behalf of JK Robertson Property Law;

(c)

payment of the Lender's amendment fee referred to in clause 5 of this document;

(d)

payment of the Lender's legal fees corresponding to this document and the
transactions contemplated by it; and

(e)

the results of the Lender's enquiries and searches.
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Facility Agreement means the "Facility Agreement" of that title dated on or about 20
December 2019 between the Lender, the Borrower and the Guarantor, as amended by the
First Amending Deed.
First Amending Deed means the "First Amending Deed" of that title dated on or about 21
January 2020 between the Lender, the Borrower and the Guarantor.
1.2

Incorporation of terms
The provisions of clauses 1,13, 28, 30, 31, 32, 33 and 34.1 to 34.11 and 34.14 of the
Amended Facility Agreement are incorporated into this document by reference as if set out
in this document in full, with the necessary changes.

1.3

Designations
Each party acknowledges and agrees that:

(a)

this document is, and is designated as being, a "Finance Document" and a
"Transaction Document"; and

(b)

the General Security Deed (Supplementary) is, and is designated as being, a
"Security Document", a "Finance Document" and a "Transaction Document",

in each case, as defined in and for all purposes of and connected with the Facility
Agreement and each other Finance Document.

2.

Amendment

2.1

Amendment of Facility Agreement
With effect on and from the Effective Date, the Facility Agreement is amended as markedup in Schedule 2 of this document.

2.2

3.

Effect of amendment of Facility Agreement
(a)

Except as expressly amended by this document, the Facility Agreement is
confirmed and remains in full force and effect.

(b)

With effect on and from the Effective Date, references in the Finance Documents to
the "Facility Agreement" will be read and construed as references to the Amended
Facility Agreement as amended by this document.

(c)

Nothing in this deed prejudices or adversely affects any right, power, authority,
discretion or remedy of the Lender or any obligation or liability of any Obligor that
has accrued under the Facility Agreement prior to the Effective Date (including any
of the foregoing corresponding to interest, margin or fees that have accrued under
the Facility Agreement prior to the Effective Date).

Representations
(a)
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Each representation and warranty given by any Obligor in the Finance Documents
(including, without limitation, each representation and warranty given by any
Obligor under clause 16 (Representations) of the Facility Agreement) is deemed to
be repeated on the date of this document and on the Effective Date with reference
to the facts and circumstances then existing.
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(b)

(c)

4.

Each Obligor acknowledges that:
(i)

The Lender has entered into the Finance Documents (including this
document) in reliance on the representations and warranties in the Finance
Documents (including in this document); and

(")

it has not relied and will not rely on any financial or other advice, statement,
opinion, representation, warranty or promise given, provided or made by or
on behalf of the Lender in deciding to enter into any document or to
exercise any right or perform any obligation under any document.

Each Obligor represents and warrants that no Default is subsisting.

Acknowledgements and Consents
(a)

Each Obligor unconditionally and irrevocably acknowledges and consents to the
parties to this document executing, delivering or otherwise entering into this
document.

(b)

Each Obligor unconditionally and irrevocably:
(i)

acknowledges and agrees that it is bound by each Finance Document
(other than each Finance Document that has been expressly terminated
with effect on and from the date that the Finance Document is terminated)
to which it is a party and that each such Finance Document (other than
each Finance Document that has been expressly terminated with effect on
and from the date that the Finance Document is terminated) is and remains
in full force and effect and continues to be binding on it;

(ii)

ratifies and confirms its entry into each Finance Document (other than each
Finance Document that has been expressly terminated with effect on and
from the date that the Finance Document is terminated) to which It is a
party; and

(ill)

acknowledges and agrees that it is not discharged or released from any of
its obligations or liabilities under or in connection with any Finance
Document (other than each Finance Document that has been expressly
terminated with effect on and from the date that the Finance Document is
terminated) to which it is a party, that no Finance Document (other than
each Finance Document that has been expressly terminated with effect on
and from the date that the Finance Document is terminated) to which it is a
party is discharged, released or terminated, and that no property the
subject of any Security Document is released from that Security Document,
as a result or consequence of:
(A)

it or any other person executing, delivering and/or otherwise
entering into this document or any other Finance Document
executed, delivered and/or otherwise entered into on or about the
date of this document; or

(B)

any Finance Document being amended in the manner
contemplated by any Finance Document executed, delivered
and/or otherwise entered into on or about the date of this
document.

(c)

Nothing in this document prejudices or adversely affects any right, power, authority,
discretion or remedy of the Lender arising under the Facility Agreement or any
other Finance Document (other than each Finance Document that has been
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expressly terminated with effect on and from the date that the Finance Document is
terminated) before the date of this document.

5.

Amendment fee
Without limiting any of its obligations under the Finance Documents (including to pay fees),
the Borrower must pay to the Lender on or prior to the Effective Date a non-refundable
amendment fee in the amount of $92,540 as set out in clause 10.4(b) {Amendment fees) of
the Amended Facility Agreement.

6.

Governing Law
This document is governed by New South Wales law.

7.

8.

Enforcement
(a)

The courts having jurisdiction in New South Wales have exclusive jurisdiction to
settle any dispute arising out of or in connection with this document (including a
dispute regarding the existence, validity or termination of this document) (Dispute).

(b)

The parties agree that those courts are the most appropriate and convenient courts
to settle Disputes and accordingly no party will argue to the contrary.

(c)

Each party irrevocably waives any objection it may now or in the future have to the
venue of any proceedings, and any claim it may now or in the future have that any
proceedings have been brought in an inconvenient forum, where that venue falls
within paragraph (a) above.

(d)

This clause 7 is for the benefit of the Lender only. As a result, the Lender shall not
be prevented from taking proceedings relating to a Dispute in any other courts with
jurisdiction. To the extent allowed by law, the Lender may take concurrent
proceedings in any number of jurisdictions.

Deed
(a)

This document is executed and delivered as a deed.

(b)

This document has been entered into on the date stated at the beginning of this
document.

(c)

Without prejudice to the definition of "Effective Date" in clause 1.1 of this document,
this document binds each of the Obligors executing it even if:
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(i)

one or more of the persons named in this document as an Obligor does not
execute this document or is not bound or ceases to be bound by this
document; or

(ii)

the Lender does not execute or only subsequently executes this document.
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Schedule 1 - Borrower and Guarantor
Part A - Borrower

Name

Address

Attention

Mainland Property Holdings Pty Ltd (ACN 635 667 435) in
its personal capacity and in its capacity as trustee for the
Mission Beach Property Trust ABN 83 263 178 124

c/- James
Mawhinney, '04'
Suite 5, 365 Little
Collins Street,
Melbourne VIC
3000

The Directors

Mainland Property Holdings 2 Pty Ltd (ACN 635 950 113)
in its personal capacity and in its capacity as trustee for the
Mission Beach Property Trust No 2 ABN 12 439 863 154

c/- Pinnacle Group,
Level 7, 10 Queens
Road, Melbourne
VIC 3004

The Directors

Mainland Property Holdings 3 Pty Ltd (ACN 635 951 512)
in its personal capacity and in its capacity as trustee for the
Mission Beach Property Trust No 3 ABN 34 568 905 212

c/- Pinnacle Group,
Level 7, 10 Queens
Road, Melbourne
VIC 3004

The Directors

Mainland Property Holdings 4 Pty Ltd (ACN 635 951 807)
in its personal capacity and in its capacity as trustee for the
Mission Beach Property Trust No 4 ABN 74 249 430 364

c/- Pinnacle Group,
Level 7,10 Queens
Road, Melbourne
VIC 3004

The Directors

Mainland Property Holdings 5 Pty Ltd (ACN 635 955 814)
in its personal capacity and in its capacity as trustee for the
Mission Beach Property Trust No 5 ABN 77 383 091 917

c/- Pinnacle Group,
Level 7, 10 Queens
Road, Melbourne
VIC 3004

The Directors

Mainland Property Holdings No 8 Pty Ltd (ACN 636 594
208) in its personal capacity and in its capacity as trustee
i for the Mission Beach Property Trust No 8 ABN 21 382 330
973

c/- Pinnacle Group,
Level 7, 10 Queens
Road, Melbourne
VIC 3004

The Directors

d- Pinnacle Group,

The Directors

Jarrah Lodge Holdings Pty Ltd (ACN 632 018 458) in its
personal capacity and in its capacity as trustee for the
Jarrah Lodge Trust ABN 81 980 437 748

Level 7, 10 Queens
Road, Melbourne
VIC 3004

Part B - Guarantor

Name

Address

Attention

Mayfair Group Pty Ltd ACN 635 798 999

04' Suite 5, 365
Little Collins Street,
Melbourne VIC
3000

The Directors

James Peter Mawhinney

73 Mclntyres Road,
Park Orchards VIC
3114

James
Mawhinney

| 87550694.1

5

| 87550694.1

6

Schedule 2 - Amendments to Facility Agreement
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Executed as a deed.

LENDER

EXECUTED by NAPLEND PTY
LIMITED ACN 619 325 889 IN ITS
CAPACITY AS TRUSTEE OF THE
NAPLEND NO. 13 TRUST ABN 84
235 091 972 in accordance with section
127 of the Corporations Act 2001 (Cth)
by authority of its directors in the
presence of:

)
)

)
)
)
)
)

)
)
)
)
)
)
)

Signature of sole director and sole company
secretary

Name of sole director and sole company
secretary (block letters)

BORROWER

EXECUTED by MAINLAND
PROPERTY HOLDINGS PTY LTD
ACN 635 667 435 IN ITS PERSONAL
CAPACITY AND IN ITS CAPACITY
AS TRUSTEE FOR THE MISSION
BEACH PROPERTY TRUST ABN 83
263 178 124 in accordance with section
127 of the Corporations Act 2001 (Cth)
by authority of its directors in the
presence of:

)
)
)
)

)
)
)
)
)
)
)

Sigpmufe of
sacretary,^

lirector ani

)
)
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Name of sole director and sole company
secretary (block letters)
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EXECUTED by MAINLAND
PROPERTY HOLDINGS 2 PTY LTD
(ACN 635 950 113) IN ITS PERSONAL
CAPACITY AND IN ITS CAPACITY
AS TRUSTEE FOR THE MISSION
BEACH PROPERTY TRUST NO 2
ABN 12 439 863 154 in accordance
with section 127 of the Corporations
Act 2001 (Cth) by authority of its
directors in the presence of:

)
)
)

)
)
)
)
)
)
)

)

Sigp^turfe
sercretfiry

leairector and sole company

)
)

)
)

EXECUTED by MAINLAND
PROPERTY HOLDINGS 3 PTY LTD
(ACN 635 951 512) IN ITS PERSONAL
CAPACITY AND IN ITS CAPACITY
AS TRUSTEE FOR THE MISSION
BEACH PROPERTY TRUST NO 3
ABN 34 568 905 212 in accordance
with section 127 of the Corporations
Act 2001 (Cth) by authority of its
directors in the presence of:

)
)
)

)
)
)

)
)
)
)
)
)
)
)'

)

EXECUTED by MAINLAND
PROPERTY HOLDINGS 4 PTY LTD
(ACN 635 951 807) IN ITS PERSONAL
CAPACITY AND IN ITS CAPACITY
AS TRUSTEE FOR THE MISSION
BEACH PROPERTY TRUST NO 4
ABN 74 249 430 364 in accordance
with section 127 of the Corporations
Act 2001 (Cth) by authority of its
directors in the presence of:

Si!

ten

fre^rfsole director and so]

Ji-tvwy

iy

AiAutf

Name of sole director and sole company
secretary (block letters)

)
)
)
)
)

)
)

)
)

)
)
)
)
)

,
'
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Name of sole director and sole company
secretary (block letters)

Sii

of sole director and sole.
:an

JA^ej
Name of sole director and sole company
secretary (block letters)
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EXECUTED by MAINLAND
PROPERTY 5 PTY LTD (ACN 635 955
814) IN ITS PERSONAL CAPACITY
AND IN ITS CAPACITY AS TRUSTEE
FOR THE MISSION BEACH
PROPERTY TRUST NO 5 ABN 77 383
091 917 in accordance with section 127
of the Corporations Act 2001 (Cth) by
authority of its directors in the presence
of:

)
)

)
)
)

)
)
)
)
)

)

)

EXECUTED by MAINLAND
PROPERTY HOLDINGS NO 8 PTY
LTD (ACN 636 594 208) IN ITS
PERSONAL CAPACITY AND IN ITS
CAPACITY AS TRUSTEE FOR THE
MISSION BEACH PROPERTY TRUST
NO 8 ABN 21 382 330 973 in
accordance with section 127 of the
Corporations Act 2001 (Cth) by
authority of its directors in the presence
of:

sole company

J PfrHrfc!

)
)

of soledii

Si#;
;eci

Name of sole director and sole company
secretary (block letters)

)
)

)
)
)
)
)

)
)

rrector and sole company

Sii
[ary

)
)
)
)

EXECUTED by JARRAH LODGE
HOLDINGS PTY LTD (ACN 632 018 458) IN
ITS PERSONAL CAPACITY AND IN ITS
CAPACITY AS TRUSTEE FOR THE
JARRAH LODGE TRUST ABN 81 980 437
748 in accordapee with section 127 of the
Corporatkn^Act 200i^th)

Name of sole director and sole company
secretary (block letters)

)

)
)

)
)
)

Sij

of director

Name of director (print)
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Signature of director/company secretary
)
)
)

Name of director/company secretary (print)
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GUARANTOR

EXECUTED MAYFAIR GROUP PTY
LTD ACN 635 798 999 in accordance
with section 127 of the Corporations
Act 2001 (Cth) by authority of its
directors in the presence of:

)
)
)

)
)

)
)
)
)
)
)

Siarfahffe of serte director and
secretary C —

my

)
)

)
)

SIGNED, SEALED AND DELIVERED
by JAMES PETER MAWHINNEY in in
the presence of;
ST1PHANT1 BERNADETTE FITENI
'tjevci 'IB/ 5

-GollinS'StcGEt

Signat^i^^Ri^ictoria 3000

An AustralianLegal Practitioner
within the meaning of the
Legal Profession y^iiform Law (Victoria)

Name of sole director and sole company
secretary (block letters)

)
)
)
)
)
)

)
)

Sign.

^pWtAMES PETER

M

)

~ Name ot^itneW (block letters)
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Facility Agreement

Naplend Pty Limited ACN 619 325 889 in its
capacity as trustee of the Naplend No. 13 Trust
ABN 84 235 091 972
Each party named in Schedule 1

gQOigst
77 Castlereagh Street
Sydney NSW 2000
Australia
T
+61 2 9035 7125
F
+61 2 9931 4S88
Ref AVT.39043729
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Lender, Borrower and Guarantor

Lender

Name

Naplend Pty Limited ACN 619 325 889 in its
capacity as trustee of the Naplend No. 13 Trust
ABN 84 235 091 972
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619 325 889

Trust ABN

84 235 091 972

Address

Suite 3, Level 3, 2 Grosvenor Street
Bond! Junction NSW 2022

Attention

The Directors

Borrower

Each party named in Part A of Schedule 1

Guarantor

Each party named in Part B of Schedule 1
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Facility Agreement
Parties
Naplend Pty Limited ACN 619 325 889 in Its capacity as trustee of the Naplend No. 13
Trust ABN 84 235 091 972 (Lender)
Each party named in Part A of Schedule 1 (Borrower)
3.

Each party named in Part B of Schedule 1 (Guarantor)

Operative provisions
1.

Definitions and Interpretation

1.1

Definitions
In this document, unless the context requires otherwise:
Accounting Standards means the accounting standards, principies and practice applying
by law or otherwise which are generally accepted and consistently applied in Australia.
Administrator means an administrator as defined in section 9 of the Corporations Act.
Affiliate means, in relation to any person, a Subsidiary of that person or a Holding
Company of that person or any other Subsidiary of any such Holding Company.
AML CTF Laws means any law or regulation in any applicable jurisdiction which relates to
the prevention of money laundering, terrorism financing and/or the provision of financial
and/or other services to any persons which may be subject to sanctions, including the AntiMoney Laundering and Counter-Terrorism Financing Act 2006 (Cth).
ASIC means the Australian Securities and Investments Commission.
Attorney means an attorney appointed under a Finance Document and any attorney's
substitute or delegate.
Authorisation means:

(a)

an authorisation, consent, approval, agreement, notarisation, resolution, licence,
permit, certificate, exemption, filing, lodgement or registration required by any
Governmental Agency, any law or any regulation; or

(b)

in relation to anything which could be fully or partly prohibited or restricted by law or
regulation if a Governmental Agency intervenes or acts in any way within a
specified period after lodgement, filing, registration or notification, the expiry of that
period without intervention or action.

Authorised Officer or Authorised Representative means;
(a)

for the Lender:
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(b)

(c)

(i)

a company secretary or director or attorney of the Lender or an employee
of the Lender whose title includes the word "Manager", "Director", "Counsel",
Chief or "Head1;

(li)

a person who is acting temporarily in one of those positions; or

(iii)

a person, or a person holding a position, nominated as an "Authorised
Officer" or "Authorised Representative' by the Lender to the other Parties;
and

for a Corporate Obligor, any person nominated as an 'Authorised Officer" or
'Authorised Representative' by that Corporate Obligor to the Lender in a notice or
certificate and:
(i)

whose identity has been verified to the satisfaction of the Lender in order to
comply with AML CTF Laws; and

(ii)

in respect of whom the Lender has not received notice of revocation of the
appointment; and

for a Natural Obligor, the Natural Obligor itself or any person from time to time
nominated as an 'Authorised Officer' or "Authorised Representative' by that Natural
Obligor to the Lender in a notice or certificate and:
(i)

whose identity has been verified to the satisfaction of the Lender in order to
comply with AML CTF Laws; and

(ii)

in respect of whom the Lender has not received notice of revocation of the
appointment.

Availability Period means in relation to:
fal

Facility 1. the period from and including the date of this document to and including
the Business Day before the Termination Date: and

(bl

Facility 2. the period from and includino the Second Effective Date to and including
the Business Day before the Termination Date.

except if in relation to a Facility:
teycl

the Facility or the Commitment or the Available Commitment in respect of that
Facility is cancelled in full or permanently reduced to zero in accordance with this
document; or

feVd)

the outstanding Loans under that Facility are required to be repaid in full in
accordance with this document,

the Availability Period will end on the date of such cancellation, reduction or required
repayment.
Available Commitment means, at any time in relation to a Facility, the Commitment in
respect of that Facility at that time minus the sum of:

I

(a)

the amount of each outstanding Loan under that Facility at that time; and

(b)

in relation to any proposed Utilisation, the amount of any Loans that are due to be
made under that Facility either:
(I)

before the proposed Utilisation Date; or
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(ii)

on the proposed Utilisation Date but before the proposed Utilisation.

Borrower Report (Monthly) means a monthly report provided by the Borrower to the
Lender in form and substance satisfactory to the Lender containing the certifications,
commentary, opinions, particulars, details, evidence and other Information contemplated in
Part B of Schedule 6.
Borrower Report (Weekly) means a weekly report provided by the Borrower to the Lender
in form and substance satisfactory to the Lender containing the certifications, commentary,
opinions, particulars, details, evidence and other information contemplated in Part A of
Schedule 6.
Business Day means a day (other than a Saturday or Sunday) on which banks are open
for general business in Sydney.
Code of Banking Practice means the Australian Banking Association Banking Code of
Practice (2019).
Commitment means;
(a)

in respect of Facility 1. the Facility 1 Commllment: and

^

in respect of Facility 2, the Facility 2 Commitment.

Formatted: Outline numbered +

Level; 3 + Numbering Style: a, b, c, ...
+ Start at: 1 + Alignment; Left +
Aligned at: 1.25 cm + Tab after: 2.5
cm + Indent at; 2.5 cm

in each case, at any time. $11.021 .'100, to the extent not cancelled or reduced in
accordance with this document.
Commitment (Occupied) means, at any time, that portion of any tke-Commitment which
has been utilised by the Borrower corresponding to the acquisition of, or equity release
corresponding to, the Property (Occupied) at that time.
Commitment (Vacant) means, at any time, that portion of n y t t e -Commitment which has
been utilised by the Borrower corresponding to the acquisition of, or equity release
corresponding to, for the purpose of acquiring Property (Vacant) at that time.
Compliance Certificate means a certificate substantially in the form set out in Schedule 4
or any other form agreed between the Lender and the Borrower, signed by two directors or
the sole director of the Borrower and containing supporting calculations in such detail as
the Lender requires.
Contamination means the presence in, on or under land of a substance (whether a solid,
liquid or gas) at a concentration above the concentration at which the substance is
normally present in, on or under (respectively) land in the same locality, being a presence
that is causing a risk of material harm to human health or to any other aspect of the
environment. For the purpose of this definition a substance may cause a risk of material
harm either on Its own or by reason of the presence of or interaction with another
substance, structure or other matter.
Contested Tax means a Tax assessed as payable by a person where the person:

(a)

is diligently contesting the assessment in good faith and in accordance with proper
procedures and laws;

(b)

is not required by applicable law to pay the Tax before the contest is determined;
and

(C)

has satisfied the Lender that it has set aside sufficient reserves of liquid assets to
pay the Tax and any fine, penalty, interest or other costs payable if the contest is
unsuccessful.
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Controller means a controller as defined in section 9 of the Corporations Act.
Corporate Obligor means an Obligor other than a Natural Obligor.
Corporations Act means the Corporations Act 2001 (Cth).
date of this document means 20 December 2019.
Default means an Event of Default or any event or circumstance which would (with the
expiry of a grace period, the giving of notice, the making of any determination or any
combination of any of the foregoing) be an Event of Default.
Distribution means a dividend, charge, fee, distribution, profit or other return (whether of
income or capital) or interest on any unpaid dividend, charge, fee, distribution, profit or
other return, whether in cash or in kind, in respect of any Marketable Securities issued by
an Obligor or any Marketable Securities in a Trust or issued by the trustee of a Trust.
Effective Dato hac tho meaning given to thattorm in the Firot Amending Deed.
Environmental Law means a law or regulation relating to an aspect of planning, the
environment or health.
Environmental Liability means any Loss (whether present or future, fixed or
unascertained, actual or contingent) imposed on or suffered or incurred by any Obligor or
the Lender (or any of their respective officers or Affiliates) or any occupier of the Property,
in any such case arising under an Environmental Law as a result of activities carried on
during the ownership or occupation of the Properly by any person at any time.
Environmental Notice means any notice regarding any breach of any Environmental Law
or a requirement (for example in the form of a direction, order or demand) from any
Governmental Agency to take any action or refrain from taking any action, in respect of the
Property or its use.
Event of Default means any event or circumstance specified as such in clause 22 {Events
of Default).
Facilitiesv means
(a)

Facility 1: and

(b)

Facility 2.
Formatted: Indent: Left; 1.25 cm,
No bullets or numbering

and Facility means any of them as the context may reouire or permit.
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Facility 1 means the cash advance facility made available under this document as
described in clause 2.1^4 (Facility Ay).
Facility 1 Commitment means, at any time. $11.021.400 to the extent not cancelled or
reduced in accordance with this document.
Facility 1 Loan means a loan made or to be made under Facility 1 or. as the context mav
require, the Drincinaj amount outstanding for the time being of that loan.
Facility 2 means the cash advance facility made available under this document as
described in clause 2.2 (Facility B).
Facility 2 Commitment means, at any time. $4.627.000 to the extent not cancelled or
reduced in accordance with this document.
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Facility 2 Loan means a loan made or to be made under Facility 2 or. as the context may

require, the principal amount outstanding for the time beino of that loan.
Finance Documents means:
Formatted: Outline numbered +
(a)

this document;

(b)

the First Amending Deed;

(c)

the Second Amending Deed:

teMd)

the Settlement Letter;

^>Ce1

each Utilisation Request;
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each Compliance Certificate;

tfKQ)

each Verification Certificate;

te4(h) each Security Document;
WUi)

the Priority Deed and each other priority and/or subordination and/or intercreditor
document (however named or described) that refers to any of the Secured Money
and that is entered into at any time between one or more Obligors, the Lender and
one or more other persons;

Ml

each other document connected with the Property that includes or contains any
obligation, undertaking, indemnity, representation and/or warranty of or given by or
made by any Obligor with, to, in favour of and/or for the benefit of the Lender;

tfUk)

each other document designated or agreed in writing by the Lender and the
Borrower as being a 'Finance Document' for the purposes of this definition and/or
this document;

ftrtfl-)

each document that is entered into under any document Included as a 'Finance
Document' in any of the above paragraphs; and

ftKrrO

each document that amends, supplements, replaces or novates any document
included as a 'Finance Document' in any of the above paragraphs,

and Finance Document means any of them as the context may require or permit.
Financial Indebtedness means any indebtedness for or in respect of:

(a)

moneys borrowed or any debit balance at any financial institution;

(b)

any amount raised under any acceptance credit, bill acceptance or bill
endorsement facility or dematerialised equivalent;

(c)

any amount raised under any note purchase facility or the issue of bonds, notes,
debentures, loan stock or any similar instrument;

(d)

the amount of any liability in respect of any lease or hire purchase contract which
would, in accordance with the Accounting Standards, be treated as a finance or
capital lease;

(e)

receivables sold or discounted (other than any receivables to the extent they are
sold on a non-recourse basis);
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(f)

any redeemable shares or similar instrument where the hoider has the right, or the
right in certain conditions, to require redemption;

(9)

any amount raised under any other transaction (including any forward sale or
purchase agreement) having the commercial effect of a borrowing;

(h)

consideration for the acquisition of assets or services payable more than 90 days
after acquisition;

(i)

any derivative transaction entered into in connection with protection against or
benefit from fluctuation in any rate, price or event (and, when calculating the value
of any derivative transaction, only the marked to market value will be taken into
account);

0)

any counter indemnity obligation in respect of a guarantee, indemnity, bond,
standby or documentary letter of credit or any other instrument Issued by a bank or
financial institution; or

(k)

any Guarantee of any 'Financial Indebtedness' referred to in any of the preceding
paragraphs.

Financial Statements means, for a period:
(a)

a statement of financial performance;

(b)

a statement of financial position; and

(c)

a statement of cash flow.

in each case for that period, prepared in accordance with the Accounting Standards,
together with any notes to those documents and any accompanying reports, statements,
declarations and other documents or information.
First Amending Deed means the document of that title dated on or about 21 January
2020 between the parties to this document.
First Effective Date has the meaning given to that term "Effective Date" in the First
Amending Deed.
First Interest Commencement Date means 19 December 2019.
General Security Deed means the general security deed dated on or about the date of
this document between the Borrower and the Lender.
General Security Deed (Supplementary) means the general securitvdeed dated on or
about the Second Effective Date between .the Accedino Party (as defined in the Second
Amending Deed) and the Lender.

Formatted: Not Highlight
Formatted: Not Highlight

Governmental Agency means:
(a)

the Crown, any government or any governmental, semi-governmental or judicial
authority, agency or entity:

(b)

any statutory corporation or any self-regulatory entity established under statute;

(c)

any stock or securities exchange; or

(d)

any other person (whether autonomous or not) who is charged with the
administration of a law or regulation.
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GST means:
(a)

the same as in the GST Law;

(b)

any other goods and services tax, or any Tax applying in a similar way; and

(c)

any additional tax, penalty tax, fine, interest or other charge under a law for such a
Tax,

GST Group has the meaning given to that term in the A New Tax System (Goods and
Services Tax) Act 1999 (Cth).
GST Law means the same as 'GST law' means in the A New Tax System (Goods and
Services Tax) Act 1999 (Cth).
Guarantee means a guarantee, indemnity, letter of credit, legally binding letter of comfort
or other undertaking or obligation of any kind:
(a)

to provide funds (whether by the advance or payment of money, the purchase of or
subscription for shares or other securities, the purchase of assets or services, or
otherwise), or otherwise to make property available, for the payment or discharge
of;

(b)

to indemnify any person against the consequences of default in the payment or
performance of; or

(c)

to be responsible for.

any obligation or liability of another person or the assumption of any responsibility or
obligation in respect of the solvency or financial condition of another person.
Holding Company means, in relation to a person, any other person In respect of which it
is a Subsidiary.
Improvements means buildings, structures, fixtures, fittings and other improvements and
Improvement means any of them as the context may require or permit.
Indemnified Person has the meaning given to it in clause 13 {Genera! indemnity).
Indirect Tax means any goods and services tax, consumption tax, value added tax or any
tax of a similar nature and any additional tax, penalty tax, fine. Interest or other charge
under a law for such a tax. It includes any GST.
Insolvency Event means. In respect of a person, any of the following:
(a)

(b)

(insolvency)
(I)

It becomes insolvent within the meaning of section 95A of the Corporations
Act, states or admits inability to pay its debts, or suspends payment to all
or a class of its creditors generally; or

(ii)

it is taken to have failed to comply with a statutory demand under section
459F(1) of the Corporations Act; or

(iii)

It is presumed, deemed or taken to be insolvent under the Corporations Act
or otherwise at law or any circumstance specified in section 461 of the
Corporations Act applies to it;

(winding up) any step is taken:
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(i)

to pass a resolution or a resolution is passed;

(ii)

to make an appiication or an application is made; or

(iii)

to make an order or an order is made,

for the winding up or liquidation of that person, or its winding up or liquidation
commences for any other reason;

(c)

(d)

(administration) any step is taken;
(i)

to appoint an Administrator to that person, or an Administrator is appointed
to that person; or

(ii)

to pass a resolution to appoint an Administrator to that person, or a
resolution to appoint an Administrator to that person is passed ;

(Controller) any step Is taken:
(i)

to pass a resolution to appoint a Controller, or a resolution is passed to
appoint a Controller; or

(ii)

to appoint a Controller or a Controller is appointed,

to that person or any asset of that person;

(e)

(Security) the holder of a Security or any agent on its behalf takes possession of
any of that person's property;

(f)

(restructuring) any step is taken to convene a meeting or a meeting Is convened
to consider the entry into by that person of, or any step is taken toward that person
entering Into or that person enters into, any arrangement, composition or
compromise with, or assignment for the benefit of, any of its members,
beneficiaries or creditors, or any scheme of arrangement in relation to that person
or any of its assets, or any voluntary administration or reorganisation of that
person;

(g)

(cessation of business) any step is taken by that person to cease or it threatens
to cease or ceases to carry on all or a substantial part of its business;

(h)

(deregistration) that person is deregistered or any step Is taken to dereglster It
under the Corporations Act;

(i)

(insolvent under administration) that person becomes, or takes any step toward
that person becoming, an Insolvent under administration (as defined In section 9 of
the Corporations Act);

0)

(natural person) without limiting any other paragraph In this definition, if that
person is a natural person, that person:
(i)

dies or becomes, or is declared to be, mentally or physically incapable of
managing his or her affairs or is imprisoned;

(ii)

takes any step to become or be declared bankrupt. Is or is deemed or
presumed by law or a court to be insolvent or bankrupt;

(iii)

takes any step to obtain protection or is granted protection from its
creditors under any applicable legislation, or an Administrator Is appointed
to him or her or any of his or her assets;

Facility Agreement | 87119778.4

9

(k)

(trustee) if the person is a trust, the liabilities incurred by its trustee for which the
trustee has a right to be indemnified from the assets of the trust exceed the value
of the assets of the trust, or the trustee is unable to satisfy the liabilities incurred by
the trustee as trustee of the trust out of the assets of the trust as they fall due; or

(I)

(analogous event) an analogous or equivalent event to any listed above occurs in
relation to that person in any jurisdiction.

unless this takes place with the prior written consent or approval of the Lender as part of a
solvent reconstruction, amalgamation, merger or consolidation.
Insurance means any contract or policy of insurance that is, or is required to be, taken out,
effected or maintained by or on behalf of an Obligor under a Finance Document.
Insurance Proceeds means any proceeds paid or payable under any Insurance.
Intellectual Property means:

(a)

any patents, trademarks, service marks, designs, business names, copyrights,
database rights, design rights, domain names, moral rights, inventions, confidential
information, knowhow and other intellectual property rights and interests (which
may now or in the future exist), whether registered or unregistered and whether or
not patentable: and

(b)

any licence or other right to use or to grant the use of or to be the registered owner
or user of any of them.

Intoroot Commcnoomont Date moano tho oarlior to occur of:
tho first UtiliGation Dote; and
means:
i'"

(a)

Interest Commencement
First
L and
. Date:
—
i ,—
. ...

(b)

Second Interest Commencement Date.
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and Interest Commencement Date means anv of them as the context mav require or
permit.

Formatted: Font: Not Bold

(af
Interest Payment Date means, for an Interest Period, the last day of that Interest Period.
Interest Period means, in relation to a Utilisation, each period determined in accordance
with clause 9 (Interest Periods) and, in relation to an Unpaid Sum, each period determined
in accordance with clause 8.3 {Default interest).
Ipso Facto Event means the Borrower is the subject of:

(a)

an announcement, application, compromise, arrangement, managing controller, or
administration as described in section 415D(1). 434J(1) or 451E(1) of the
Corporations Act: or

(b)

any process which under any law with a similar purpose may give rise to a stay on,
or prevention of, the exercise of contractual rights.

Land Titles Office means Queensland Titles Registry. Department of Natural Resources,
Mines and Energy.
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Lease means a lease of the Property. It includes an agreement to lease and a licence and
any holiday rental or other management agreement.
Loan means, as the context may require or permit:
(a)

a Facility 1 Loan: or

fbl

a Facility 2 Loan.

-a
amount outotanding for tho time being of that loan.
Loan to Value Ratio (Lot 2, Explorers Drive) has the meaning glyen to it in clause 18.1
(Loan to Value Ratio (Lot 2, Explorers Drive)).
Loan to Value Ratio (Occupied) has the meaning giyen to it In clause 18.3 (Loan to Value
Ratio (Occupied)).
Loan to Value Ratio (Vacant) has the meaning given to if in clause 18.2 (Loan to Value
Ratio (Vacant)).
Loss means a loss, claim, action, damage, liability, cost, charge, expense, penalty,
compensation, fine or outgoing paid, suffered or incurred and includes legal fees and
disbursements.
Marketable Security means:
(a)

a marketable security as defined in section 9 of the Corporations Act;

(b)

a negotiable instrument;

(c)

a unit or other interest in a trust or partnership;

(d)

any other inyestment instrument;

(e)

any intermediated security: or

(f)

a right or an option in respect of any of the aboye, whether issued or unissued.
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Material Adverse Effect means a material adverse effect in the opinion of the Lender on:

(a)

the ability of an Obligor to perform its obligations under any Transaction Document;

(b)

the remedies or rights of the Lender under any Transaction Document;

(c)

the validity or enforceability of the whole or any material part of any Transaction
Document;

(d)

the condition (financial or otherwise), business, operations, assets or prospects of
an Obligor,

(e)

the value or marketability of all or any material part of the Secured Property; or

(f)

the effectiveness or priority of any Transaction Security.

Material Authorisations means each Authorisation which is necessary;
(a)

for the execution, delivery, performance, legality, validity and/or enforceability of
any Transaction Document or any transaction contemplated by any of them;
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(b)

for the effectiveness of a Security Document as a Security with the priority
contemplated in it;

(c)

for the admissibility into evidence of any Transaction Document;

(d)

for the ownership of, or compliance with any Environmental Laws applicable to, any
Secured Property; and/or

(e)

to enable an Obligor to properly carry on its business.

and Material Authorisation means any of them as the context may require or permit.
Material Documents means;
(a)

each contract for sale in respect of a Property;

(b)

each Lease in respect of a Property;

(c)

each other document designated or agreed in writing by the Lender and the
Borrower as being a 'Material Document' for the purposes of this definition and/or
this document; and

(d)

each document or agreement that amends, supplements, replaces or novates any
of the above,

and Material Document means any of them as the context may require or permit.
Month means a period starting on one day in a calendar month and ending on the
numerically corresponding day in the next calendar month, except that;

(a)

subject to paragraph (c) below, if the numerically corresponding day is not a
Business Day, that period will end on the next Business Day In that calendar month
in which the period is to end and if there Is none, on the immediately preceding
Business Day;

(b)

if there is no numerically corresponding day in the calendar month in which that
period is to end, that period will end on the last Business Day in that calendar
month; and

(c)

if an Interest Period begins on the last Business Day of a calendar month, that
Interest Period will end on the last Business Day in the calendar month in which
that Interest Period is to end.

The above rules will only apply to the last Month of any period.
Natural Obligor means an Obligor that is a natural person.
Obligors means;
(a)

the Borrower;

(b)

the Guarantor; and

(c)

each other person (if any) that the Borrower and the Lender designate or agree in
writing is an 'Obligor' for the purposes of this definition and/or this document.

and Obligor means any of them as the context may require or permit.
Party means a party to this document.
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Permitted Disposal means any sale, lease, transfer or other disposal that occurs when no
Default or Review Event is continuing and where no Default or Review Event will occur as
a result of that sale, lease, transfer or other disposal:

(a)

of obsolete or worn out assets (unless the asset is real property, a Marketable
Security, Intellectual Property or a business, in which case the Lender's prior
written consent is required to the sale, lease, transfer or other disposal) where the
sale, lease, transfer or other disposal is made in the ordinary course of an Obligor's
business on arm's length commercial terms for cash (unless the asset being
disposed of has no commercial or realisable value at all) which is, in the case of a
sale, transfer or disposal that is not a lease, payable in full on completion of the
sale, transfer or other disposal;

(b)

of assets (unless the asset is real property, a Marketable Security, Intellectual
Property or a business, in which case the Lender's prior written consent is required
to the sale, lease, transfer or other disposal) in exchange for other assets
comparable or superior as to type, value and quality and able to be utilised for a
similar purpose: or

(c)

arising solely as a result of the granting or entry into by an Obligor of a Permitted
Security,

or any other sale, lease, transfer or other disposal that occurs with the prior written consent
of the Lender.
Permitted Distribution means a Distribution that is declared, paid or made with the prior
written consent of the Lender.
Permitted Financial Accommodation means any financial accommodation provided by
an Obligor when no Default or Review Event is continuing and where no Default or Review
Event will occur as a result of the provision of that financial accommodation and where that
financial accommodation is provided by way of a loan made to another Obligor;

(a)

whilst each remains an Obligor;

(b)

where each has granted a first ranking Security over all of its assets to or in favour
of the Lender as security for the payment of the Secured Money and/or
performance of the Secured Obligations;

(c)

which is subordinated to the Secured Money on terms and pursuant to a document
in form and substance satisfactory to the Lender; and

(d)

where such financial accommodation is not secured by a Security in favour of any
Obligor,

or any other financial accommodation provided by an Obligor with the prior written consent
of the Lender.
Permitted Financial Indebtedness means Financial Indebtedness:

(a)

incurred by an Obligor under a Finance Document; and

(b)

in respect of the Natural Obligors only:
(i)

any Financial Indebtedness incurred by a Natural Obligor in the ordinary
course of its ordinary business (including, without limitation, its
transactional banking or home loan facilities) on terms that the only right of
recourse available to the creditor in whose favour that Financial
Indebtedness is incurred if not paid when due and owing by the debtor is
action against that Natural Obligor or by enforcement of a Security over
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certain assets of that Natural Obligor securing that Financial Indebtedness,
and not by way of action against any other Obligor; or
(ii)

a Guarantee granted by a Natural Obligor in the ordinary course of its
ordinary business,

or any other Financial Indebtedness incurred with the prior written consent of the Lender,
Permitted Security means:

(a)

each Transaction Security:

(b)

any lien or charge arising by operation of law in the ordinary course of ordinary
business so long as the debt or amount it secures is paid when due or is being
diligently contested in good faith and by appropriate proceedings and where the
corresponding Obligor has set aside sufficient reserves of liquid assets to pay such
debt or other amount;

(c)

any netting or set-off arrangement (excluding a deposit of money constituting a
Security) on normal commercial terms In the ordinary course of an Obligor's
transactional banking business; and

(d)

a Security:
(I)

that is a Permitted PAG Security (as defined in Schedule 8 of this
document) but only to the extent it does not include any Property
(Schedule A) or Property (Schedule B) that is subject to a Property
Mortgage; or

(11)

that arises after the date of this document and that the Lender approves or
consents to in writing before it arises,

where:
(ill)

the amount secured does not increase, and the time for payment of that
amount Is not extended, beyond the amount and time approved by or
consented to by the Lender in writing; and

(Iv)

if any approval or consent given by the Lender corresponding to, or to the
giving, grant or entry Into of, such Security is subject to any conditions, all
such conditions have been and are being complied with.

Plan of Subdivision means any plan of subdivision or consolidation, or any strata plan or
stratum plan or community title plan, relating to property.
Pollution means the release, emission or discharge into the environment of a substance
which directly or indirectly causes or has the potential to cause damage or harm to any
aspect of the environment, and includes pollution of air, pollution of water, noise, and
pollution of land.
PPSA means the Personal Property Securities Act 2009 (Cth),
PPS Law means:
(a)

the PPSA and the regulations made under it; and

(b)

any amendment made to other legislation as a consequence of the PPSA including
amendments to the Corporations Act.

PPS Register means the register created and maintained in accordance with the PPSA.
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PPS Security Interest means a security Interest that is subject to the PPSA.
priority Deed means the document of that title dated on or after the Second Effective Date
between, among others, the Borrower and the Lender.
Properties means:

(a)

the Property (Schedule A);

(b)

the Property {Schedule B); and

(c)

the Property {Schedule C); and

(d)

the Property (Supplemental),

and Property means any of them as the context may require or permit.
Property (Lot 2, Explorers Drive) means the real property comprised in Lot 2 on Survey
Plan 158022 (Title Reference 50620782) and known as Lot 2, Explorers Drive, South
Mission Beach OLD 4852.
Property Mortgage means each real property mortgage over the Property entered into or
to be entered into, as the context may require, between the corresponding Borrower and
the Lender.
Property (Occupied) means each real property set out in Schedule 7 (Property) that has a
corresponding "Lender LVR" of 40%, inclusive of any Improvements on, under or above
that real property (however that real property or any Improvements on, under or above that
real property may be subdivided, consolidated, titled or re-titled from time to time).
Property (Schedule A) means each real property set out in Part A of Schedule 7
(Property), inclusive of any Improvements on, under or above that real property (however
that real property or any Improvements on, under or above that real property may be
subdivided, consolidated, titled or re-titled from time to time).
Property (Schedule B) means each real property set out In Part B of Schedule 7
(Property), Inclusive of any Improvements on, under or above that real property (however
that real property or any Improvements on, under or above that real property may be
subdivided, consolidated, titled or re-titled from time to time).
Property (Schedule C) means each real property set out in Part C of Schedule 7
(Property), inclusive of any Improvements on, under or above that real property (however
that real property or any Improvements on, under or above that real properly may be
subdivided, consolidated, titled or re-titled from time to time).
Property (Schedule D) means:
(a)

each real property corresponding to numbers 20 to 27 (inclusive) in Part A of
Schedule 7 (Property): and

(b)

each real property corresponding to numbers 46 to 71 (Inclusive) in Part 8 of
Schedule 7 (Property),

in each case, inclusive of any Improvements on, under or above that real property
(however that real property or any Improvements on, under or above that real property may
be subdivided, consolidated, titled or re-titled from time to time).
Property (Supplemental) has the meaning given to that term in clause 18.7(c)(ii)18.7(c).
inclusive of any Improvements on, under or above that real property (however that real
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property or any Improvements on, under or above that real property may be subdivided,
consolidated, titled or re-titled from time to time.
Property (Vacant) means each real property set out In Schedule 7 (Property) that has a
corresponding "Lender LVR" of 30%, inclusive of any Improvements on, under or above
that real property (however that real property or any Improvements on, under or above that
real property may be subdivided, consolidated, titled or re-titled from time to time).
Property Value means, at any time in respect of a Property, the lower of:
(a)

the purchase price paid by the Borrower to acquire the Property; and

(b)

the 'as is' market value (exclusive of GST) of that Property which is owned by a
Borrower at that time and which remains subject to a Property Mortgage at that
time as determined by the Lender having regard to (but not bound by) the most
recent Valuation held by the Lender at that time.

Receiver means a receiver or a receiver and manager.
Relevant Jurisdictions in respect of an Obligor means:
(a)

any jurisdiction where it is Incorporated or registered;

(b)

any jurisdiction where its Secured Property Is situated:

(c)

any jurisdiction where it conducts its business; and

(d)

any jurisdiction whose laws govern any, or the perfection of any. Finance
Document granted or entered into by it,

and Relevant Jurisdiction means any of them as the context may require or permit.
Review Event means an event or circumstance specified as such in clause 24 {Review
Event).
Sale means, In relation to the Property, a sale, transfer, conveyance or other disposal of
the Property, as the context may require or permit, and for the purposes of this document a
Sale is or Is to be, as the context may require, completed upon settlement of the Sale in the
ordinary course of real estate dealing.
Scheme means a 'managed Investment scheme' (as defined in the Corporations Act),
Second Amending Deed means the document of that title dated in or about February
2020 between the parties to this document.
Second Effective Date has the meaning given to that term "Effective Date" in the Second
Amending Deed.
Second Interest Commencement Date means 6 February 2020.
Secured Money means all amounts (including damages) that are payable, owing but not
payable, or that otherwise remain unpaid by any Obligor to the Lender on any account at
any time under or in connection with any Finance Document or any transaction
contemplated by, or breach of or default under, any Finance Document;
(a)

whether present or future, actual or contingent;

(b)

whether incurred alone, jointly, severally or jointly and severally;
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(C)

whether an Obligor is iiable on its own account or for the account of, or as surety
for, another person and without regard to the capacity in which the Obligor is liable;

(d)

whether due to the Lender alone or with another person;

(e)

whether the Lender is entitled for its own account or the account of another person;

(f)

whether arising from a banker and customer relationship or any other relationship;

(g)

whether originally contemplated by an Obligor or the Lender or not;

(h)

whether the Lender is the original person in whose favour any of the above
amounts were owing or an assignee or transferee and, if the Lender is an assignee
or transferee:

(i)

(1)

whether or not an Obligor consented to or knew of the assignment or
transfer;

(ii)

no matter when the assignment or transfer occurred; and

(ill)

whether or not the entitlements of that original person were assigned or
transferred with any Security granted under any Security Document; and

if determined pursuant to any award, order or judgment against an Obligor,
whether or not the Obligor was a party to the court proceedings, arbitration or other
dispute resolution process In which that award, order or judgment was made.

Secured Obligations means any obligation or liability of any kind of any Obligor to the
Lender under or in connection with the Finance Documents or any transaction
contemplated by them.
Secured Property means any property or asset subject to a Transaction Security.
Security means:

(a)

a security interest as defined in the PPS Law;

(b)

any other interest or arrangement of any kind that secures any obligation including
a mortgage, charge, pledge, lien, bill of sale, trust, power or title retention
arrangement, right of set-off, assignment of income or monetary claim, right to
withhold payment of a deposit or other money and any right arising as a
consequence of enforcement of a judgment;

(c)

a right that a person (other than the owner) has to remove something from land
(known as a profit a prendre), a lease, a caveat or similar restriction over property;

(d)

any interest or arrangement which has the effect of giving a person a preference,
priority or advantage over any creditor;

(e)

any other agreement, notice or arrangement having a similar effect to any of the
above; or

(0

any agreement to create any of the above or allow any of them to exist.

Security Documents means:
(a)

each Property Mortgage;

fb)

the General Security Deed;
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the General Security Deed (Supplementary):
each other document creating or evidencing or purporting to create or evidence a
Security for any Secured Money or any Secured Obligations; and

(4)ie]

each document designated or agreed in writing by the Lender and the Borrower as
being a 'Security Document' for the purposes of this definition and/or this
document,

and Security Document means any of them as the context may require or permit.
Settlement Status Letter means the document of that title dated 17 January 2020 from JK
Robertson Property Law to the Lender in respect of the Property.
Settlement Status Letter (Supplementary) means the document of that title dated on or
about the Second Effective Date from JK Robertson ProDertv Law to the Lender in respect
of the Property.
Subsidiary means a subsidiary within the meaning of Part 1.2 Division 6 of the
Corporations Act.
Sunset Date means, in relation to a Sale Contract, 31 December 2020.
Suspicious Transaction means a transaction which the Lender suspects:
(a)

may breach any laws or regulations in Australia or any other country, including any
AML CTF Laws;

(b)

involves any person that is itself sanctioned or is connected, directly or indirectly, to
any person that is sanctioned under economic and/or trade sanctions imposed by
the United States of America, the European Union or any other country; or

(c)

may directly or indirectly involve the proceeds of, or be applied for the purposes of,
conduct which is unlawful in Australia or any other country.

Tax means any tax, levy, impost, duty or other charge, deduction or withholding of a similar
nature (including any penalty, interest, fine or other charge payable in connection with any
failure to pay or any delay in paying any of the same).
Tax Act means the Income Tax Assessment Act 1936 (Cth) and/or the Income Tax
Assessment Act 1997 (Cth).
Tax Agreement means, in relation to any Obligor, its Tax Sharing Agreement and any Tax
Funding Agreement to which that Obligor is a party.
Tax Consolidated Group means a Consolidated Group or a MEC Group as defined in the
Income Tax Assessment Act 1997 (Cth).
Tax Deduction means a deduction or withholding for or on account of Tax from a payment
under a Finance Document.
Tax Funding Agreement means any agreement to which any Obligor is a party under
which members of a Tax Consolidated Group have made provision for the funding of the
tax liabilities of the Tax Consolidated Group.
Tax Sharing Agreement means any agreement to which any Obligor is a party which
satisfies the requirements in section 721-25 of the Tax Act for being a valid tax sharing
agreement.

Facility Agreement | 87119778.4

18

Formatted; Font: Bold

Termination Date means
Commonoomont Dato.
Title Document means each present or future certificate, confirmation, grant, assurance,
conveyance, deed and other document of title or evidencing title to, or rights to acquire,
possess, use or dispose of, any Secured Property.
Transaction Documents means:
(a)

each Finance Document; and

(b)

each Material Document,

and Transaction Document means any of them as the context may require or permit.
Transaction Security means the Security created or expressed to be created in favour of
the Lender by or pursuant to a Security Document.
Trusts means:

(a)

Mission Beach Property Trust ABN 83 263 178 124;

(b)

Mission Beach Property Trust No 2 ABN 12 439 863 154

(c)

Mission Beach Property Trust No 3 ABN 34 568 905 212

(d)

Mission Beach Property Trust No 4 ABN 74 249 430 364

(e)

Mission Beach Property Trust No 5 ABN 77 383 091 917

(f)

Mission Beach Property Trust No 8 ABN 34 568 905 212

(9)

Jarrah Lodge Trust ABN 81 980 437 748; and

(h)

any other trust (if any) designated or agreed by the Borrower and the Lender in
writing as being a Trust' for the purposes of this definition and/or this document.

and Trust means any of them as the context may require or permit.
Unpaid Sum means any sum due and payable but unpaid by an Obligor under a Finance
Document.
Utilisation means a utilisation of ajte Facility.
Utilisation Date means the date of a Utilisation or the date on which a Utilisation is to be
or is requested to be made, as the context may require, being the date on which the
relevant Loan is, is to be or is requested to be, as the context may require, made.
Utilisation Request means a notice substantially in the form set out in Schedule 3 {Form
of Utilisation Request).
Valuation means a valuation of the Property prepared by a Valuer:

(a)

addressed to the Lender, or accompanied by a reliance letter in form and
substance satisfactory to the Lender, and which states, among other things, that
the Lender can rely on the valuation for first mortgage security purposes;

(b)

prepared on the basis of methodology and assumptions acceptable to the Lender
and on instructions given by or acceptable to the Lender;
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a willing seller

(c)

on
depending on the requirements of the Lender; and

(d)

which in all other respects and scope is in form and substance satisfactory to the
Lender.

Valuer means an appropriately qualified, insured and registered valuer approved by the
Lender who is independent of any Obligor and the Lender.

I

Verification Certificate means a certificate in the form set out in Schedule 5.
1.2

Interpretation
(a)

Any reference in this document to:
(i)

the Lender, any Obligor, any Party or any other party to an agreement or
instrument includes its successors in title, permitted assigns and permitted
transferees;

(ii)

a Finance Document or any other agreement or Instrument is a reference
to that Finance Document or other agreement or instrument as amended,
restated or novated;

(ill)

indebtedness includes any obligation (whether incurred as principal or as
surety) for the payment or repayment of any amount, whether present or
future, actual or contingent:

(iv)

a person includes any type of person or entity or body of persons, whether
or not it is incorporated or has a separate legal identity, and includes any
person, firm, company, corporation, government, state or agency of a state
or any association, trust or partnership;

(v)

a regulation includes any regulation, rule, official directive, requestor
guideline (whether or not having the force of law) of any Governmental
Agency, and If not having the force of law, with which responsible entities
in the position of the relevant Party would normally comply;

(vi)

a trustee includes a reference to a responsible entity, where the context
requires or permits;

(vii)

a trust includes a reference to a 'managed investment scheme' (as defined
in the Corporations Act), where the context requires or permits;

(vili)

a lease includes a reference to a lease, a lease of lease, a further
derivative lease, a licence, a further derivative licence or a tenancy
(however defined or described);

(ix)

the words including, for example or such as when introducing an
example do not limit the meaning of the words to which the example
relates to that example or examples of a similar kind;

(x)

the word agreement includes an agreement, undertaking or other binding
arrangement or understanding;

(xi)

a provision of law or a regulation is a reference to that provision as
amended, consolidated, replaced or re-enacted;

(xii)

the singular includes the plural and the plural includes the singular;

(xiii)

words of any gender include all genders;
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(xiv)

any thing (including any right, obligation or concept) includes each and any
part of that thing but nothing in this paragraph (xiv) implies or is to be
interpreted as meaning that performance of part of an obligation constitutes
performance of the obligation; and

(xv)

1.3

unless a contrary indication appears, a time of day is a reference to
Sydney time.

(b)

Section, clause and schedule headings are for ease of reference only,

(c)

If a word or phrase is defined, any other grammatical form of that word or phrase
has a corresponding meaning.

(d)

Unless a contrary indication appears, a reference to a clause, schedule or
annexure is to a clause, schedule or annexure in or to this document, and a
reference to this document includes any schedule or annexure in or to this
document.

(e)

Unless a contrary indication appears, the following terms (whether capitalised,
italicised or not) that are defined in the PPSA and not otherwise defined in this
document have the meaning given to them in the PPSA if and when used in this
document: 'amendment demand', 'attaches', 'chattel paper', 'circulating asset',
financing change statement', 'financing statement', 'intermediated security',
'investment instrument', 'personal property', 'purchase money security interest',
'serial number' and 'verification statement'.

(f)

A Default or Review Event that occurs continues or subsists or is continuing or
subsisting until the Lender notifies the Borrower in writing that it has been remedied
to the satisfaction of the Lender or waived by the Lender.

(g)

A reference to Australian dollars, dollars, $ or A$ is a reference to the lawful
currency of Australia.

(h)

The words related entity and related body corporate have the meanings given to
them in the Corporations Act.

(i)

Unless the context otherwise requires, the words property and asset are
interchangeable when used in this document and in either case include any real or
personal, present or future, tangible or intangible property or asset and any right,
interest, revenue or benefit in, to, under or derived from the property or asset.

(j)

No provision of this document may be construed adversely to a Party on the
ground that the Party or its advisers was responsible for the preparation of this
document or that provision.

Multiple Parties
If a party to this document (other than the Lender) is made up of more than one person, or
a term (other than Lender or Party or party) Is used in this document to refer to more than
one party, then unless otherwise specified in this document:
(a)

an obligation of those persons is joint and several;

(b)

a right of those persons is held by each of them severally: and

(c)

any other reference to that party or that term is a reference to each of those
persons separately, so that (for example), a representation or warranty relates to
each of them separately.
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1.4

Non Business Days and Time
(a)

(b)

1.5

If the day on or by which a person must do something under this document is not a
Business Day:
(i)

if the act involves a payment that is due on demand, the person must do it
on or by the next Business Day; and

(ii)

in any other case, the person must do it on or by the next Business Day in
the same calendar month (if there is one) or on or by the preceding
Business Day (if there Is not).

If a time is not specified for the performance of an obligation under this document,
it must be performed promptly.

Document Binding
This document will bind and will continue to bind each Obligor executing it notwithstanding
that one or more of the other named Obligors may not execute or may not be bound by this
document or may cease to be bound by this document.

1.6

Ratification
Each Obligor which is a shareholder in any other Obligor or a beneficiary of a trust of which
any other Obligor is a trustee, ratifies and confirms the entry by that other Obligor into, and
the performance by that other Obligor of all its obligations under, each Transaction
Document to which that other Obligor is, or at any time may become, a party.

1.7

Consent and Agreement
Subject and without prejudice to the rights of the Lender under any Finance Document,
each Obligor consents and agrees to each other Obligor entering into, exercising their
respective rights under, performing their respective obligations under and otherwise giving
effect to, each Transaction Document to which such other Obligor is or is to be party and
the transactions contemplated by any of them.

1.8

Limitation of Liability
Napiend Pty Limited AON 619 325 889 enters into and performs the Finance Documents
and the transactions it contemplates only as the trustee of the Napiend No, 13 Trust ABN
84 235 091 972 (Lender Trust). This applies also in respect of any past and future
conduct (including omissions) relating to this agreement or those transactions.
(a)

Under and in connection with Finance Documents and those transactions and
conduct:
(i)

the Lender's liability (including for negligence) to parties is limited to the
extent it can be satisfied out of the Lender Trust assets. The Lender need
not pay any such liability out of other assets:

(ii)

another party may only do the following with respect to the Lender (but any
resulting liability remains subject to the limitations in this clause):
(A)

prove and participate in, and otherwise benefit from, any winding
up of the Lender or any form of insolvency administration of the
Lender but only with respect to Lender Trust assets;

(B)

exercise rights and remedies with respect to Lender Trust assets,
including set-off;
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(C)

enforce its security (if any) and exercise contractual rights; and

(D)

bring any proceedings against the Lender seeking relief or orders
that are not inconsistent with the limitations in this clause,

and may not:

(b)

(c)

(E)

bring other proceedings against the Lender;

(F)

take any steps to have the Lender wound up or placed in any form
of insolvency administration or to have a receiver or receiver and
manager appointed; or

(G)

seek by any means (including set-off) to have a liability of the
Lender to that party (including for negligence) satisfied out of any
assets of the Lender other than Lender Trust assets.

Paragraphs (a) and (b) apply despite any other provision in this agreement but do
not apply with respect to any liability of the Lender to another party (including for
negligence):

0)

to the extent that the Lender has no right or power to have Lender Trust
assets applied towards satisfaction of that liability, or its right or power to
do so is subject to a deduction, reduction, limit or requirement to make
good, in either case because the Lender's behaviour was beyond power or
improper in relation to the Lender Trust; or

(ii)

under any provision which expressly binds the Lender other than as trustee
of the Lender Trust (whether or not it also binds it as trustee of the Lender
Trust).

The limitation in paragraph (b)(i) is to be disregarded for the purposes (but only for
the purposes) of the rights and remedies described in paragraph (b)(ii), and
interpreting this agreement and any security for it, including determining the
following:
(i)

whether amounts are to be regarded as payable (and for this purpose
damages or other amounts will be regarded as a payable if they would
have been owed had a suit or action barred under paragraph (b)(ii) been
brought);

(ii)

the calculation of amounts owing; or

(ill)

whether a breach or default has occurred.

but any resulting liability will be subject to the limitations in this clause.

2.

The Facilitiesv

2.1

Facility 1,
Subject to the terms of this document, the Lender makes available to the Borrower an
Australian dollar progressive draw cash advance facility in an aggregate amount equal to
the Facility 1 Commitment.
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2.2

Facility 2
Subject to the terms of this document, the Lender makes available to the Borrower an
Australian dollar progressive draw cash advance facility in an aooreqate amount equal to
the Facility 2 Commitment.

2^2.3 Automatic reductions of Commitment
At the close of business on the last day of the Availability Period for a Facility:
(a)

the Available Commitment (if any) for that Facility is cancelled; and

(b)

the Commitment for that Facility Is reduced by the amount cancelled.

3.

Purpose

3.1

Purpose
Formatted; Outline numbered +
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The Borrower must apply all amounts borrowed by it under the-Facility 1_towards:
{a4(i)

bv way of a single Utilisation:
MA)

Formatted: Heading 4,(i),Heading 4

funding capitalised fees In accordance with clause 10.84^9
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$150,000; and
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release of equity in an amount not exceeding $3,911,000 to the
Borrower in respect of the Property (Schedule A) acquired by the
Borrower on or prior to the date of this document: and
on or after the First Effective Date;
MA)

bv way of a single Utilisation, funding capitalised fees
correspondinc to Facility 1 in accordance with clause 10.910.10
{Capitalisation of amendment fee) in an amount not exceeding
$54,000; and

tffXB)

bv way of one or more Utilisations in an amount not exceeding
$6,886,000 in aggregate, to assist with the acquisition by the
balance of the Property (Schedule A); and

(iii)
(bl

for any other purpose agreed or approved in writing by the Lender.

The Borrower must aoolv all amounts borrowed bv it under Facility 2 towards:
(11

on or after the Second Effective Date, bv way of one or more Utilisations in
an amount not exceeding $4.627.000 in aaareoate. to assist with the
acouisition bv the Borrower after the Second Effective Date the balance of
the Property (Schedule AY. and

(111

for any other purpose agreed or approved in writing bv the Lender.

M-
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3.2

Monitoring
The Lender is not bound to monitor or verify the application of any amount borrowed under
this document.

4.

Conditions of Utiiisation

4.1

Initial Conditions precedent
The Lender is not obliged to provide any Loan and the Borrower may not deliver any
Utilisation Request unless the Lender has received all of the documents, evidence and
information listed or referred to in Part A (Conditions Precedent to Initial Utilisation) of
Schedule 2 (Conditions Precedent) each in form and substance satisfactory to the Lender.

4.2

Conditions precedent for each Utilisation
The Lender will only be obliged to comply with clause 5.3 (Lender to make Loan available)
in relation to any Utilisation if the following conditions have been satisfied on the date of the
Utilisation Request and on the proposed Utilisation Date:

(a)

(each Utilisation) in respect of each Utilisation that is not a Loan made or provided
or deemed or taken to be made or provided under clause 10.84^8 (Capitalisation
of fees), the Lender has received all of the documents, evidence and information
listed In Part B (Conditions Precedent to all Utilisations) of Schedule 2 (Conditions
Precedent) in form and substance satisfactory to the Lender;

(b)

(Utilisation Request) the corresponding Utilisation Request has been duly
delivered in accordance with clause 5.1 (Delivery of a Utilisation Request) and duly
completed in accordance with clause 5.2 (Completion of a Utilisation Request):

(c)

(no Default) the Lender is satisfied that no Default or Review Event is continuing
or would result from the proposed Loan being made;

(d)

(representations) the Lender is satisfied that each of the representations and
warranties set out in clause 15 (Representations), and each of the representations
and warranties set out in any other Finance Document, made or repeated or to be
made or repeated or deemed to be made or repeated by each or any Obligor are in
all material respects correct and not misleading;

(e)

(Commitment) in respect of a proposed Utilisation under a Facility, the aggregate
of the Loans outstanding under that Facility Immediately after the Loan the subject
of the Utilisation Request is made, will not exceed the Commitment in respect of
that Facility:

(f)

(fees and expenses) all fees and expenses due and payable to the Lender under
the Finance Documents as at the Utilisation Date have been paid or will be paid out
of the Utilisation;

(9)

(purpose) without prejudice to clause 3,2 (Monitoring), the Lender is satisfied that
the Loan is to be used for a purpose permitted or required by clause 3.1 (Purpose)-,
and

(h)

(other information) the Lender has received, in form and substance satisfactory to
it, all other information, evidence and documents requested by the Lender as a
condition to the making of the Loan.
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4.3

Waiver
The conditions precedent in this clause 4 {Conditions of Utilisation) are for the sole benefit
of the Lender and may only be postponed or waived by notice in writing from the Lender to
the Borrower. If a postponement is allowed by the Lender, each Obligor must comply with
the terms of the postponement.

5.

Utilisation

5.1

Delivery of a Utilisation Request
Subject to clause 4 {Conditions of Utilisation), the Borrower may utilise 4h€-a_Facility by
delivery to the Lender of a Utilisation Request not later than 4:00pm three Business Days
before the proposed Utilisation Date.

5.2

Completion of a Utilisation Request

(a)

Each Utilisation Request is irrevocable and will not be regarded as having been
duly completed unless:
(i)

it identifies the Facility to be utilised and specifies the purpose of the Loan;
the proposed Utilisation Date is a Business Day
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(A)(ii]_within the Availability Period aoDlicable to that Facilitv: a«4
(B}

(b)
5.3

not falling within tho poriod oommonoing 23 Docombor 2019 and
ending on 10 Jonuary 2020;

(iii)

the proposed Interest Period complies with clause 9 {Interest Periods)',

(iv)

the purpose of the Utilisation complies with clause 3.1 {Purpose)', and

(v)

it has been signed by an Authorised Officer of the Borrower.

Only one Loan may be requested in each Utilisation Request.

Lender to make Loan available
If the conditions set out in this document to the making of a Loan have been satisfied, the
Lender will make the Loan available to the Borrower on the Utilisation Date.

I

6.

Repayment

6.1

Repayment
(a)

The Borrower must pay or repay all Loans and all other Secured Money on the
Termination Date.

(b)

If at any time and for any reason the outstanding Loans under a Facilitv exceed the
Commitment for that Facilitv at that time, then the Borrower must immediately
repay so much of the outstanding Loans under that Facilitv and/or exercise its
other rights under this document in a manner, as is, in aggregate, necessary to
ensure that, immediately after such repayment and/or reduction and/or the exercise
of such other rights occurs, the outstanding Loans no longer exceed the
Commitment under that Facilitv.
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The Borrower may, if it givoo the Lender not less than A5 dayc (or such shorter
period ac the Lender may agree) written notice prior to the Termination Date,
roquoct that tho Lender oxtendo the Termination Date by a further 2 Month period
(Extension Roquost).
(b)

The Lender may ocoopt or rofuco tho Extonoion Request in ite absolute discretion.

(€)

If the Londor acocptG the Extension Request it will notify tho Borrower prior to the
Termination Date that tho Termination Date has boon extended and on and from
tho dato of that notification tho now Termination Date will be extended by a further
2 Month period and the rcforenoc to "4 Months" in the definition of "Termination
Date" in this document is deleted and replaced with "6 Months".

(4)

Only 1 Extension Roquoot may bo mado.

6^6.2 Minimum Interest
The Borrower must pay the Lender the following amounts on the earlier of the relevant
Termination Date and the date on which each Loan is repaid or prepaid in full (or due to be
repaid or prepaid in full);
(a)

if the Termination Dato is not oxtendod as contomplated by GIQUSO 6.2, an amount
equal to the Interest payable on the Facility 1 Commitment calculated on the basis
that the Facility 1 Commitment was fully drawn (and not reduced or cancelled) from
the First Interest Commencement Date until the Termination Date; and

(b)

an amount equal to the interest payable on the Facility 2 Commitment calculated
on the basis that the Facility 2 Commitment was fully drawn (and not reduced or
cancelledl from the Second Interest Commencement Date until the Termination
Date.
if tho Tormination Date is extended as oontamplatod by clause 6.2, an amount
equal to tho intorost payable on tho Commitment oaloulated on tho basis that tho
Commitment was fully drawn (and not reduced or cancelled) from the Intorect
Commonoemont Date until tho octonded TorminGtion Dato.

6=46.3 Redrawing
Amounts repaid or prepaid may not be redrawn.

7.

Prepayment and Cancellation

7.1

Illegality
If It becomes unlawful (or impossible as a result of a change in law or regulation) in any
jurisdiction for the Lender to perform any of its obligations as contemplated by this
document or any other Finance Document or to fund or maintain a Loan;
(a)

upon the Lender notifying the Borrower, the Commitment in respect of each Facility
will be immediately cancelled; and

(b)

the Borrower must pay or repay the entirety of the Secured Money on;
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7,2

(i)

the later of the last day of the current Interest Period for the Loan and the
thirtieth day after the Lender has notified the Borrower; or

(ii)

if earlier, the date specified by the Lender in the notice delivered to the
Borrower (being no earlier than the last day of any applicable grace period
permitted by law).

Mandatory prepayment
The Borrower must apply or procure the application of the following amounts In payment,
repayment or prepayment of the Loans, the amounts the subject of clause 7,6(b)
{Restrictions) and the other Secured Money at the times and In the order of application
contemplated by clause 7.3 (Application of mandatory prepayments):

7.3

(a)

any sale proceeds received or receivable by any Obligor;

(b)

amounts of GST refund received or receivable from the Australian Tax Office in
connection with the costs of the acquisition of the Property;

(c)

any Insurance Proceeds received or receivable by an Obligor;

(d)

the proceeds of any issue of, or subscription for. Marketable Securities in an
Obligor or a Trust; and

(e)

any other amounts which must, in accordance with any Finance Document, be
used and/or applied in or toward payment, repayment or prepayment of the
Secured Money.

Application of mandatory prepayments

(a)

On and from the date of this document until the date on which the Secured Money
has been paid, repaid and satisfied in full, the entirety of the amounts required to
be applied by clause 7.2 which have been received by an Obligor and which have
not already been applied in accordance with this clause 7.3(a) must be immediately
applied:
(i)

first, to pay, repay or prepay all Loans and all accrued but unpaid interest
and fees properly corresponding to the Facility or any Loan; and

(ii)

thereafter, to pay, prepay or repay all other Secured Money at that time.

(b)

If In accordance with clause 6.1(b) (Redrawing) the-a^Facility may not be redrawn,
the Commitment in respect of that Facility will be automatically reduced by the
amount of any Loans under that Facility paid, repaid or prepaid under clause 7.2
(Mandatory Prepayment) and/or this clause 7.3 (Application of mandatory
prepayments).

(c)

Facility may not be redrawn,
If in accordance with clause 6.1(b) (Redrawing)
the Borrower may not reborrow any part of thate Facility which is paid, repaid or
prepaid.
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7.4

Voluntary prepayment
fa')

The Borrower may, if it gives the Lender not less than 30 Business Days' (or such
shorter period as the Lender may agree) prior written notice, prepay the whole or
any part of a Loan.

fbl

If the Borrower prepays to the Lender:
(H

(10
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the outstanding Loans bv way of a sinole Drepavment in an amount not
less than $3.500.000 fexcluding any interest or fees whether or not
capitalised^ in accordance with this clause 7.4: and
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accrued but unpaid Interest (including any amount payable under clause
6.2 (Minimum Interest)) and fees on the amount prepaid.

the Lender must at the request and cost of the Borrower promptly deliver to the
Borrower or Its legal representatives a duly executed discharge of mortoaoe In
registrable form (in paper original or in PEXAI discharging each Property Mortgage
to the extent that the Property Mortoaoe is over Property (Schedule B1} provided
that the Lender is satisfied that no Default is continuing or would occur as a result
of the Lender complying with the foregoing.

7.5

Further right of repayment and cancellation

(a)

If:
(i)

any sum payable to the Lender by an Obligor is required to be increased
under clause 11.1(c) or an additional amount Is required to be paid by an
Obligor to the Lender under clause 11.1(c); or

(II)

the Lender claims Indemnification from the Borrower under clause 11.2
{Tax indemnity) or clause 12.1 {Increased Costs),

the Borrower may, whilst the circumstance giving rise to the requirement or
Indemnification continues, give the Lender notice of cancellation of the
Commitment corresponding to each Facility and its intention to procure the
repayment of the outstanding Loans under each Facility.
(b)

On receipt of a notice referred to In clause 7.5(a) above, the Available Commitment
corresponding to each Facility will immediately be reduced to zero.

(c)

On the last day of each Interest Period which ends after the Borrower has given
notice under clause 7.5(a) (or, if earlier, the date specified by the Borrower In that
notice), the Borrower will pay or repay each Loan under each Facility, all accrued
but unpaid interest and fees corresponding to each
Facility and all other
Secured Money at that time.

(d)

If each Loan under a Facility has been repaid or prepaid In full, the Commitment
corresponding to that Facility will immediately be reduced to zero.

1

7.6

Restrictions

(a)

Any notice of cancellation or prepayment given by any Party under this clause 7
{Prepayment and Cancellation) will be irrevocable and, unless a contrary indication
appears In this document, must specify the relevant Facility, the date or dates upon
which the relevant cancellation or prepayment is to be made or occur and the
amount of that cancellation or prepayment and. In the case of a prepayment, the
relevant Loan or Loans being prepaid.
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(b)

Any repayment or prepayment under this document (including without limitation
under clause .4 or claus 18.7(c)(i) of this document) must be made together with
accrued but unpaid interest (including any amount payable under clause 6.2&3
{Minimum Interest)) and fees on the amount prepaid, and, subject to clause 6.2feS
(Minimum Interest) and clause 10 (Fees), without premium or penalty.

(c)

Any cancellation of any Available Commitment or any Commitment under this
document must be made together with the payment of accrued fees on the amount
cancelled and, subject to clause 10 (Fees), without premium or penalty.

(d)

The Borrower must not pay, repay or prepay all or any part of the Loans or cancel
all or any part of the-anv Commitments except at the times and in the manner
expressly proylded for in this document.

(e)

No amount of any Commitment cancelled under this document may be
subsequently reinstated.

(f)

The Borrower irreyocably authorises the Lender to pay, appropriate and apply
amounts in a manner consistent with this clause 7 {Prepayment and Cancellation).

8.

Interest

8.1

Calculation of interest
(a)

The rate of interest on each Loan for each day during an Interest Period is for any
Interest Period concluding on or prior to the Termination Date. 2% per month.-f
(i)

for any Intorost Poriod oonoluding on or prior to the Termination Date (prior
to ito extension undor clauso 6.2), 2% per month; and
for any Intoroot Poriod oonoluding aftor tho Tormination Dato (prior to ito
oxtonoion undor olauso 6.2), 2.5% por month.

(b)

Interest accrues for any Interest Period conciudino on or prior to the Termination
Date, on each Commitment-f
Formatted: Heading 3,Char,Level 1-

for any Intoroot Poriod oonoluding on or prior to tho Tormination Dato (prior to its
oxtonoion undor olauoo 6.2), on tho Commitmont; and

8.2

(it)

for any Interest Period concluding aftor tho Tormination Dato (prior to its extension
undor olauso 6.2), on tho aggrogato amount of tho outstanding Loans as at the
Tormination Dato (prior to ite extension under clause 6.2),

fe^(b)

over each Interest Period from (and including) the first day of the Interest Period to
(and including) the last day of the Interest Period at the corresponding rate of
interest determined in accordance with the preceding provisions of this clause 8.1
(Calculation of interest) for each day during that Interest Period.

Payment of interest
The Borrower must pay accrued interest on each Loan on each Interest Payment Date
corresponding to each Loan.

8.3

Default interest
(a)

If an Obligor fails to pay any Secured Money, interest will accrue on the
corresponding Unpaid Sum from the due date up to the date of actual payment
(both before and after judgment) at a rate which is the sum of:
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(b)

(i)

1% per month; and

(ii)

the applicable interest rate.

As a separate and independent obligation, if a Default is continuing, interest will
accrue on each Loan from the date the Default occurs up to the date on which the
Default ceases to continue, to the extent that Interest on the Loan Is not already
accruing or payable during that period in accordance with clause 8.3(a) above, at a
rate which Is the sum of:
(I)

1% per month; and

(II)

the applicable Interest rate.

(c)

Any Interest accruing under this clause 8.3 {Default interest) will be Immediately
payable by the Obligor on demand by the Lender.

(d)

Default interest (if unpaid) arising on an Unpaid Sum or accruing on a Loan will be
capitalised with the Unpaid Sum or the Loan, as applicable, at the end of each
Interest Period applicable to that Unpaid Sum or Loan, as applicable, but will
remain immediately due and payable.

9.

interest Periods

9.1

Interest Periods

9.2

(a)

An Interest Period for a Loan may be 1 Month or any other period agreed between
the Borrower and the Lender. The final Interest Period for a Loan will end on (and
will include) the Termination Date applicable to the Facility.

(b)

Subject to clause (c), an Interest Period for a Loan will start on its Utilisation Date
or on the last day of the preceding Interest Period for such Loan.

(c)

The first Interest Period for the first Utilisation under the-Facility 1_will commence
on the First Interest Commencement Date.

(dl

The first Interest Period for the second Utilisation under Facility 2 will commence
on the Second Interest Commencement Date.

Non-Business Days
If an Interest Period would otherwise end on a day which Is not a Business Day, that
Interest Period will instead end on the next Business Day in that Month (if there is one) or
on the preceding Business Day (if there is not).

10.

Fees

10.1

Work fee
(a)

The Obligors must pay to the Lender a work fee in Australian dollars equal to
$52,500 (receipt of which is acknowledged by the Lender).

(b)

The work fee Is payable on the date of this document.
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10.2

10.3

10.4

Introduction Fee
(a)

The Obligors must pay to the Lender (for the account of Sentor Consulting Pty Ltd
of Level 8, 2 Bligh Street Sydney NSW 2000) an introduction fee in Australian
dollars equal to $76,000 plus GST.

(b)

The introduction fee is payable on the date of this document.

Establishment fee
(a)

The Obligors must pay to the Lender an establishment fee in Australian dollars
equal to $150,000.

(b)

The establishment fee is payable on the date of this document.

Amendment fees
The Obligors must pay to the Lender an amendment fee in Australian dollars equal
to $54,000.
(al

Thise amendment fee is payable on the First Effective Date.

fb^

As a separate and independent obligation, the Obligors must pay to the Lender an
amendment fee in Australian dollars equal to $92.540. This amendment fee is
payable on the Second Effective Date.

W
10.5

10.6

Extension fee
(a)

If tho Londor grants tho Borrower an oxtonoion under olauDC 6.2, tlhe Obligors
must pay to the Lender an extension fee in Australian dollars equal to 0.5% of the
Qoaroaato Facilitv 1 Commitmentomount of tho outGlanding Loano ao at the
Termination Date (prior to its oxtonsion).

(b)

The extension fee is payable on the Second Effective Tormination Date (orior to its
oxtonsion).

Facility management fee
(a)

The Obligors must pay to the Lender a facility management fee in Australian
dollars equal to 0.53§% on the aooreoate of the Facility 1 Commitment and the
Facility 2 Commitment.

(b)

The facility management fee is payable on the Termination Date and, if the 1 Rd
Tormination Date.

10.7

Intensive loan management fee
(a)

The Obligors must pay to the Lender an intensive loan management fee in
Australian dollars equal to 0.35% per month on the aggregate of the Facilitv 1
Commitment and the Facilitv 2 Commitment.

(b)

The intensive loan management fee is payable on each Interest Payment Date
which occurs while a Default is subsisting.
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44M!

Break foe
(a)

Tho Obligors must pay to tho Lender a brook foe in Auotralian dollaro oquol to
S'lOO.OOO-

(b)

4&910.8

(a)

Tho break foo is payable on tho date that tho Borrower ooaocG to proceed with tho
Fooility.
Capitalisation of establishment fee
Subject to clause 10.8(c)10.0(ol. fees payable under clause 10.3 {Establishment
on the date of this
document.

(b)

Subject to clause 10.8(c)10.9(o). in order to capitalise fees in accordance with
clause 10.8(a^10.9fa) the Lender agrees to provide by way of Facility 1 Loan to the
Borrower under the Facility Ion the corresponding fee payment date an amount
equal to the fees in respect of or corresponding to the-Facility IJhat have accrued
and that remain unpaid since the last fee payment date corresponding to the
FacilityJ., and the Borrower unconditionally and irrevocably authorises, instructs
and directs the Lender to pay and apply the proceeds of that Facility 1 Loan under
fee-Facility 1_in payment of the accrued but unpaid fees.

(c)

Clause 10.8fa^10.8^ and clause 10.8(b^10.0^ will not apply if:
(i)

unless the Lender agrees to the contrary, each condition precedent to the
first Utilisation Date has not either been satisfied or waived by the Lender;

(ii)

as a result of the capitalisation of fees or in any event, the aggregate
amount of the outstanding Loans under tbe-Facility 1_would exceed the
Facility 1 Commitment: or

(Hi)

a Default or Review Event is subsisting or will occur as a result of the
capitalisation,

in which case the Borrower must pay (from a source other than a Utilisation or
capitalisation of fees) the accrued fees that have become due and payable on the
relevant fee payment date.
(d)

The Lender and the Borrower agree that:
(i)

a Utilisation Request is not required for any Loan made or provided or
deemed or taken to be made or provided under clause 1Q.8(a)10.9(a) or
clause 10.8(b)10.8fb'l:

(ii)
have otherwise been required to be satisfied under clause 4 (Conditions of
Utilisation) prior to the making of a Loan will, in respect of that Loan only,
be deemed to have been waived by the Lender if that Loan is made or
provided or deemed or taken to be made or provided under clause
f; and
(ill)

with immediate effect on and from the time that a Loan is made or provided
or deemed or taken to be made or provided under clause 10.8(a>10.9fo) or
clause 10.8(bW^80») accrued fees in an amount equal to the amount of
that Loan will be deemed and taken to have been paid on the
corresponding fee payment date.
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4&4410.9

Capitalisation of amendment fee

(al
on the First Effective Date

(b)
Borrower under the-Facility on the corresponding fee payment date an amount
equal to the fees in respect of or corresponding to tke-Facility 1_that have accrued
and that remain unpaid since the last fee payment date corresponding to the
FacilityJ., and the Borrower unconditionally and irrevocably authorises, instructs
and directs the Lender to pay and apply the proceeds of that Loan under the
Facility 1_in payment of the accrued but unpaid fees.

(c)
(i)

unless the Lender agrees to the contrary, each condition precedent to the
first Utilisation Date and the First Effective Date has not either been
satisfied or waived by the Lender;

(ii)

as a result of the capitalisation of fees or in any event, the aggregate
amount of the outstanding Loans under the-Facility 1_would exceed the
Facilitv 1 Commitment; or

(lil)

a Default or Review Event is subsisting or will occur as a result of the
capitalisation,

in which case the Borrower must pay (from a source other than a Utilisation or
capitalisation of fees) the accrued fees that have become due and payable on the
relevant fee payment date.
(d)

The Lender and the Borrower agree that:
(i)

a Utilisation Request is not required for any Loan made or provided or
clause 10.9(b)10.1(Xbi:

(ii)
have otherwise been required to be satisfied under clause 4 {Conditions of
Utilisation) prior to the making of a Loan will, in respect of that Loan only,
be deemed to have been waived by the Lender if that Loan is made or
provided or deemed or taken to be made or provided under clause
i; and
(iii)

with immediate effect on and from the time that a Loan is made or provided
or clause 10 9tb)10 lOtl accrued fees in an amount equal to the amount
of that Loan will be deemed and taken to have been paid on the
corresponding fee payment date.

4^44-10.10

Fees non-refundable

The fees payable, paid or capitalised under this clause 10 (Fees) are not refundable or
rebateable in any circumstance.
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11.

Tax Gross Up and Indemnities

11.1

Teix gross-up

11.2

(a)

Each Obligor must make all payments to be made by it under the Finance
Documents without any Tax Deduction unless such Tax Deduction is required by
law.

(b)

An Obligor must promptly upon becoming aware that an Obligor must make a Tax
Deduction (or that there is any change in the rate or the basis of a Tax Deduction)
notify the other Parties.

(c)

if a Tax Deduction is required by iaw to be made by an Obligor except in relation to
a Tax described in clause 11.2(b){i), the Obligor must pay an additional amount
together with the payment so that, after making any Tax Deduction, the Lender
receives an amount equal to the payment which would have been due if no Tax
Deduction had been required.

(d)

If an Obligor is required to make a Tax Deduction, that Obligor must make that Tax
Deduction and any payment required in connection with that Tax Deduction within
the time allowed and in the minimum amount required by iaw.

(e)

Within 30 days of making either a Tax Deduction or any payment required in
connection with that Tax Deduction, the Obligor making that Tax Deduction must
deliver to the Lender evidence satisfactory to the Lender, acting reasonably, that
the Tax Deduction has been made or (as applicable) any appropriate payment paid
to the relevant taxing authority.

Tax indemnity

(a)

Each Obligor must (within three Business Days of demand by the Lender) pay to
the Lender, or procure that there is paid to the Lender, an amount equal to the
Loss which the Lender determines will be or has been (directly or indirectly)
suffered or incurred for or on account of Tax by the Lender in respect of a Finance
Document or a transaction or payment under it.

(b)

Paragraph (a) above does not apply:

(c)

11.3

(i)

with respect to any Tax assessed on the Lender under the law of the
jurisdiction in which the Lender is incorporated or, if different, the
jurisdiction (or jurisdictions) in which the Lender is treated as resident for
tax purposes if that Tax is imposed on or calculated by reference to the net
Income received or receivable (but not any sum actually or deemed to be
received or receivable) by the Lender; or

(ii)

to the extent the relevant Loss Is compensated for by an increased
payment under clause 11.1 (Tax gross-up).

If the Lender makes or intends to make a claim under paragraph (a) above, the
Lender must promptly notify the Borrower of the event which will give, or has given,
rise to the claim.

Stamp duties, registration and similar Taxes
Each Obligor must:
(a)

pay; and

Facility Agreement | 87119778.4

35

(b)

within three Business Days of demand, indemnify the Lender against any Loss that
the Lender suffers or incurs in relation to,

all stamp duty, registration and other similar Taxes payable In respect of any Finance
Document.
11.4

Indirect Tax

(a)

(b)

All payments to be made by an Obligor under or in connection with any Finance
Document have been calculated without regard to Indirect Tax. If all or part of any
such payment is the consideration for a taxable supply or chargeable with Indirect
Tax then, when the Obligor makes the payment:
(I)

it must pay to the Lender an additional amount equal to that payment (or
part) multiplied by the appropriate rate of Indirect Tax; and

(ii)

the Lender will promptly provide to the Obligor a tax Invoice complying with
the relevant law relating to that Indirect Tax.

Where a Finance Document requires an Obligor to pay, reimburse or Indemnify the
Lender for any costs, expenses or other amount, that Obligor must also at the
same time pay and indemnify the Lender against all Indirect Tax suffered or
incurred by the Lender in respect of the costs, expenses or other amount save to
the extent that that the Lender is entitled to repayment or credit in respect of the
Indirect Tax. The Lender will promptly provide to the Obligor a tax invoice
complying with the relevant law relating to that Indirect Tax.

12.

Increased Costs

12.1

Increased costs
(a)

Subject to clause 12.3 {Exceptions) the Borrower must, within three Business Days
of a demand by the Lender, pay to and for the account of the Lender the amount of
any Increased Costs incurred directly or indirectly by the Lender or any of its
Affiliates as a result of:
(i)

the introduction of or any change in (or in the interpretation or application
of) any law or regulation:

(")

compliance with any law, regulation, ratio, requirement, standard or rule; or

(lii)

any change to an Obligor or its business, operations, property, condition
(financial or otherwise ) or another aspect of an Obligor which has the
effect of changing the Lender's credit risk treatment or capital allocation or
exposure treatment of tee-any Facilitv or the Lender's commitment under
this document,

made or occurring or required to be complied with after the date of this document.
This includes, without limitation, any law or regulation with regard to capital
adequacy, prudential limits, liquidity, reserve assets or Tax (other than Tax
imposed on the overall income of the Lender) and capital requirements, leverage
ratio, liquidity standards or other standards, rules or requirements under or
following any of the following published by the Basel Committee on Banking
Supervision (as amended, supplemented or restated):
(iv)

'Basel III: A global regulatory framework for more resilient banks and
banking systems', 'Basel III: International framework for liquidity risk
measurement, standards and monitoring' and 'Guidance for national
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authorities operating the countercyclical capital buffer', published in
December 2010;
(v)

'Globally systematically important banks: assessment methodology and the
additional loss absorbency requirement - Rules text', published in
November 2011; and

any further guidance standards relating to the above or known as Basel III.
(b)

In this document. Increased Costs means;
(i)

a reduction in the effective rate of return from tke-anv Facility or on the
Lender's (or its Affiliate's) overall return on capital (including as a result of
any reduction in the rate of return on capital as more capital is required to
be allocated);

(li)

an additional or increased cost (including an increased cost which accrues
in relation to a change to the Lender's capital allocation treatment of
any Facility^; or

(iii)

a reduction of any amount paid or due and payable under any Finance
Document,

which is directly or indirectly incurred by the Lender or any of its Affiliates to the
extent that it is attributable to the Lender (as determined by the Lender using the
methods it considers appropriate) having entered into, providing or maintaining any
Commitment or funding or performing or observing its obligations under any
Finance Document.
12.2

12.3

Increased cost claims
(a)

If the Lender intends on making a claim under clause 12.1 {Increased costs), it
must notify the Borrower of the event giving rise to the claim.

(b)

The Lender must, as soon as practicable after a demand by the Borrower, provide
a certificate confirming the amount of its Increased Costs.

Exceptions
Clause 12.1 {Increased costs) does not apply to the extent any Increased Cost is;

13.

(a)

attributable to a Tax Deduction required by law to be made by an Obligor;

(b)

compensated for by clause 11.2 {Tax indemnity) (or would have been
compensated for under clause 11.2 {Tax indemnity) but was not so compensated
solely because one of the exclusions in clause 11.2(b) applied); or

(c)

attributable to the wilful breach by the Lender or its Affiliates of any law or
regulation,

General Indemnity
Each Obligor must indemnify the Lender, each Authorised Officer and agent of the Lender,
each Receiver of an Obligor or any property of an Obligor, each Attorney, and any other
person appointed under a Finance Document or the Corporations Act by or on behalf of the
Lender (each an Indemnified Person) against, and must pay each Indemnified Person
within three Business Days of demand the amount of, all Losses paid, suffered or incurred
by the Indemnified Person in connection with;
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(a)

the occurrence of any Default or Review Event;

(b)

investigating any event which the Lender reasonably believes is a Default or
Review Event:

(c)

the administration, and any actual or attempted preservation or enforcement, of
any rights, powers, discretions and/or remedies under or properly corresponding to
any Finance Document and/or any Material Document and/or any transaction
contemplated by any of them;

(d)

any information produced or approved by an Obligor under or in connection with
the Finance Documents or the transactions they contemplate being or being
alleged to be misleading or deceptive in any respect;

(e)

acting or relying on any notice, consent, request, instruction, demand, approval or
other communication or other document (including any of the foregoing given by
fax or electronic communication (such as by email) or verbally (such as by
telephone)) which it reasonably believes to be genuine, correct and appropriately
authorised;

(f)

any enquiry, investigation, subpoena (or similar order) or litigation with respect to
any Obligor or with respect to the transactions contemplated or financed under any
Finance Document;

(g)

a failure by an Obligor to pay any amount due under a Finance Document on its
due date or any financial accommodation provided to an Obligor under a Finance
Document being repaid or becoming due for repayment other than on its scheduled
payment date, including Losses an Indemnified Person pays, suffers or incurs
because of:
(1)

the cancellation, termination, unwinding or alteration of any swap or other
arrangement made by an Indemnified Person to fund the financial
accommodation or other payment; or

(ii)

any liquidation or re-employment of deposits or other funds acquired by
any Indemnified Person to fund the financial accommodation or other
payment;

(h)

funding, or making arrangements to fund, a Loan or other financial accommodation
requested by the Borrower in a Utilisation Request or otherwise under any Finance
Document but not made by reason of the operation of any one or more of the
provisions of any Finance Document (other than by reason of default or negligence
by the Lender alone);

(i)

a Loan (or part of a Loan) or other amount not being prepaid or paid in accordance
with a notice of prepayment given by the Borrower;

(j)

the Property or any other Secured Property or anything done or omitted to be done
in connection with the Property or any other Secured Properly (including in
connection with any actual or alleged breach of any Environmental Law by any
person in connection with the Property or any Contamination of, or Pollution from,
the Property);

(k)

anything an Obligor is required to do or an Indemnified Person is permitted to do
under any clause in any Finance Document relating or referring to any PPS Law, or
any action taken by an Indemnified Person under or in relation to any PPS Law,
including any registration, or any response to an amendment demand or a request
under section 275 of the PPSA; and/or
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(I)

an Indemnified Person agreeing or providing an indemnity in favour of or
reimbursing or agreeing to reimburse any Receiver of an Obligor or any property of
an Obligor, any Attorney, any other person appointed under a Finance Document,
and/or any other person appointed under the Corporations Act by or on behalf of
the Lender in connection with an Obligor or any property of an Obligor.

14.

Costs and Expenses

14.1

Transaction expenses
The Borrower must, within three Business Days of demand, pay to and reimburse the
Lender the amount of all fees, costs and expenses (including legal fees) incurred by or for
the account of the Lender In connection with the negotiation, preparation, printing,
execution, stamping and registration of this document and any other documents referred to
in this document (including any other Finance Document).

14.2

Amendment and other costs
The Borrower must, within three Business Days of demand, pay to and reimburse the
Lender the amount of all fees, costs and expenses (including legal fees) incurred by or for
the account of the Lender in connection with any actual, proposed or requested
amendment, waiver, consent, approval, release or discharge under or In connection with
any Finance Document or any transaction contemplated by any Finance Document.

14.3

Enforcement costs
The Borrower must, immediately on demand, pay to and reimburse the Lender the amount
of all fees, costs and expenses (including legal fees) incurred by or for the account of the
Lender in connection with the actual or proposed enforcement of, or the preservation of
any rights under, any Finance Document or in connection with anything referred to in
clause 13 {Other indemnities).

15.

Guarantee, Undertaking and Indemnity

15.1

Guarantee
Each Guarantor irrevocably and unconditionally guarantees to the Lender:

15.2

(a)

the punctual payment of the Secured Money; and

(b)

the punctual performance by the Obligors of all other Secured Obligations.

Undertaking
Each Guarantor irrevocably and unconditionally undertakes to the Lender that:
(a)

whenever an Obligor does not pay an amount of Secured Money when due (or an
amount of Secured Money which would have been due if the Finance Document or
the amount was enforceable, valid and not illegal), the Guarantor will immediately
on demand pay that amount as if it was the principal obligor; or

(b)

whenever an Obligor does not perform any of its other Secured Obligations when
due to be performed , the Guarantor will perform, or procure the performance of,
those Secured Obligations (without the need for demand by the Lender) as if it was
the principal obligor
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(c)

15.3

if an Ipso Facto Event has occurred, then immediately on demand that Guarantor
shall pay all Loans, accrued interest and other amounts referred to in clause 23.1
(Consequences of an Event of Default) as if it was the principal obligor.

Indemnity
Each Guarantor irrevocably and unconditionally and as a separate principal obligation
indemnifies the Lender against, and must pay to the Lender on demand the amount of, any
Loss paid or incurred by the Lender if:

15.4

(a)

any obligation guaranteed by the Guarantor (or anything which would have been
an obligation guaranteed by it if not unenforceable, invalid or illegal) is or becomes
unenforceable, invalid or illegal; or

(b)

the Secured Money or any part of it is not recoverable from the Borrower or Is
repaid or restored after it has been recovered.

Continuing guarantee
This guarantee, undertaking and indemnity is a continuing guarantee, undertaking and
indemnity and will extend to the present and future balance of the Secured Money and
present and future Secured Obligations, regardless of any Intermediate payment or
discharge in whole or in part.

15.5

Reinstatement
If any payment to, or any discharge given by, the Lender (whether in respect of the
obligations of an Obligor or any security for those obligations or otherwise) is avoided or
reduced for any reason (including as a result of insolvency, breach of fiduciary or statutory
duties or any similar event):

15.6

(a)

the liability of each Obligor will continue as if the payment, discharge, avoidance or
reduction had not occurred; and

(b)

the Lender will be entitled to recover the value or amount of that security or
payment from each Obligor, as if the payment, discharge, avoidance or reduction
had not occurred.

Waiver of defences
The obligations of each Guarantor under this clause 15 {Guarantee, Undertaking and
Indemnity) will not be affected by any act, omission, matter or thing which, but for this
clause 15 {Guarantee, Undertaking and Indemnity), would or might reduce, release or
prejudice any of its obligations under this clause 15 {Guarantee, Undertaking and
Indemnity) including (without limitation and whether or not known to it or the Lender):
(a)

any time, waiver or other concession or consent granted to, or composition with,
any Obligor or other person;

(b)

the release or resignation of any other Obligor or any other person;

(c)

any composition or arrangement with any creditor of any Obligor or other person;

(d)

the taking, variation, compromise, exchange, renewal or release of, or refusal or
neglect to perfect, execute, take up or enforce, any rights against, or Security over
assets of, any Obligor or other person or any non-presentation or non-observance
of any formality or other requirement in respect of any Instrument or any failure to
realise the full value of any Security;
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(e)

any incapacity or lack of power, authority or legal personality of or dissolution or
change in the members or status of an Obligor or any other person;

(f)

any amendment, novation, supplement, extension, reinstatement or replacement of
a Finance Document or any other document or Security (however fundamental and
whether or not more onerous) including any change in the purpose of, any
extension of or any Increase in any facility or the addition of any new facility under
any Finance Document;

(9)

any unenforceability, illegality or invalidity of any obligation of any person under
any Finance Document or any other document or Security;

(h)

any set off, combination of accounts or counterclaim;

0)

an Insolvency Event in respect of an Obligor or another person; or

(j)

this document or any other Finance Document not being executed by or binding
against any other Obligor or any other person.

References In clauses 15.1 (Guarantee), 15.2 (Undertaking) and 15.3 (Indemnity) to
obligations of an Obligor or amounts due will include what would have been obligations or
amounts due but for any of the above, as well as obligations and amounts due which result
from any of the above.
15.7

Immediate recourse
Each Guarantor waives any right It may have of first requiring the Lender (or any trustee or
agent on Its behalf) to proceed against or enforce any other rights or Security or claim
payment from any person before claiming from the Guarantor under this clause 15
(Guarantee, Undertaking and Indemnity). This waiver applies irrespective of any law or
any provision of a Finance Document to the contrary.

15.8

Appropriations
Until all the Secured Money has been Irrevocably paid In full, the Lender (or any trustee or
agent on its behalf) may:

15.9

(a)

refrain from applying or enforcing any other money, Security or rights held or
received or recovered (by set-off or otherwise) by the Lender (or any trustee or
agent on its behalf) In respect of the Secured Money, or appropriate, apply and
enforce the same in such manner and order as It sees fit and no Obligor will be
entitled to the benefit of the same; and

(b)

hold In an Interest bearing suspense account any money received from any
Guarantor or on account of any Guarantor's liability under this clause 15
(Guarantee, Undertaking and Indemnity).

Deferral of Obligors' rights
Until all the Secured Money has been Irrevocably paid in full and unless the Lender
otherwise directs, each Guarantor will not:
(a)

exercise any rights which It may have by reason of performance by it of Its
obligations under the Finance Documents:
(i)

to be indemnified by an Obligor;

(ii)

to claim any contribution from any other guarantor of or provider of Security
for any Obligor's obligations under the Finance Documents;
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(b)

15.10

(iii)

to take the benefit (in whole or in part and whether by way of subrogation
or otherwise) of any rights of the Lender under the Finance Documents or
of any other guarantee or Security taken under, or in connection with, the
Finance Documents by the Lender;

(iv)

to bring legal or other proceedings for an order requiring any Obligor to
make any payment, or perform any obligation. In respect of which any
Obligor has given a guarantee, undertaking or indemnity under this clause
15 {Guarantee, Undertaking and Indemnity)-, and/or

(v)

to exercise any right of set off against any Obligor; and/or

in any form of administration of an Obligor (including liquidation, winding up,
bankruptcy, voluntary administration, dissolution or receivership or any analogous
process) prove for or claim, or exercise any vote or other rights in respect of, any
indebtedness of any nature owed to it by the Obligor.

Trust
If as a result of an Insolvency Event occurring in relation to an Obligor, an Obligor receives
any sum in respect of any indebtedness of any nature owed to it by the Obligor, it will hold
on trust for the Lender so much of that sum as does not exceed the Secured Money. It will
promptly pay it to the Lender.

15.11

Additional Security
This guarantee, undertaking and Indemnity is in addition to and Is not in any way
prejudiced by any other guarantee, undertaking, indemnity or Security now or subsequently
held by the Lender,

16.

Representations
Each Obligor makes the representations and warranties set out in this clause 15
(Representations) to the Lender on the date of this document and on the dates set out In
clause 16.5 (Repetition).

16.1

General representations

(a)

(status)
(1)

If the Obligor Is a Corporate Obligor, it Is a corporation, duly incorporated
and validly existing under the laws of its jurisdiction of incorporation.

(ii)

It has full legal capacity and power to own its assets and carry on its
business (including as it is currently being conducted).

(b)

(binding obligations) The obligations expressed to be assumed by it In each
Transaction Document to which it is expressed to be a party are, subject to any
necessary stamping and registration requirements, equitable principles and laws
generally affecting creditors' rights, legal, valid, binding and enforceable
obligations.

(c)

(non-conflict with other obligations) The entry into and performance by it of, and
the transactions contemplated by, the Transactions Documents to which it Is a
party do not and will not:
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(i)

conflict with or contravene;
(A)

any law, reguiation or Authorisation applicable to it or to which any
of Its assets is subject;

(B)

if the Obligor is a Corporate Obligor, its or any of its Subsidiaries'
constitutional documents or the powers or duties of its directors;

(C)

the constitution or trust deed of a Trust In respect of which it is the
corresponding trustee; or

(D)

any agreement or instrument binding upon it or any of its
Subsidiaries or any of its or any of its Subsidiaries' assets;

(ii)

result in a Security being created over any of its assets (other than a
Permitted Security); or

{III)

require It to make any payment or delivery in respect of any Financial
Indebtedness before it would otherwise be obliged to do so.

(d)

(power and authority) It has the power to enter into, perform and deliver, and has
taken all necessary action to authorise its entry into, performance and delivery of,
the Transaction Documents to which it is a party and the transactions contemplated
by those Transaction Documents.

(e)

(Material Authorisations) Each Material Authorisation has been obtained and is in
full force and effect and it has complied with or procured the compliance with each
Material Authorisation.

(f)

(governing law and enforcement)

(9)

(h)

(i)

The choice of law stated In a Finance Document to which it is a party as
the governing law of that Finance Document will be recognised and
enforced In its Relevant Jurisdictions.

(ii)

Any judgment obtained against it in any jurisdiction referred to in any
submission to jurisdiction clause set out in a Finance Document to which it
is a party will be recognised and enforced in its Relevant Jurisdictions.

(no filing or stamp taxes) Under the laws of each of its Relevant Jurisdictions
respectively it is not necessary for any purpose that any Finance Document be
filed, lodged, recorded, registered or enrolled with any court or other Governmental
Agency in that Relevant Jurisdiction or that any stamp, registration or similar tax be
paid on or in relation to any Finance Document or the transactions contemplated by
any Finance Document, except;
(1)

the Lender may lodge one or more financing statements or financing
change statements on the PPS Register in respect of any PPS Security
Interest arising under the Finance Documents; and

(ii)

the registration of each Property Mortgage at the Land Titles Office.

(no default)
(i)

No Event of Default or Review Event is continuing or might reasonably be
expected to result from the making of any Utilisation.

(il)

No other event or circumstance is continuing or outstanding which
constitutes a default or breach under any other agreement or instrument
which is binding on it or any of Its Subsidiaries or to which its (or its
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Subsidiaries') assets are subject which might have a Material Adverse
Effect.
(i)

(j)

(k)

(no misleading information)
(i)

Any factual information provided by or on behalf of an Obligor to the
Lender (excluding projections) or provided in writing to the Lender in
connection with the Transaction Documents and/or the transactions they
contemplate was true and accurate in all material respects as at the date it
was provided or as at the date (if any) at which it is stated.

(ii)

Any financial projections provided by an Obligor to the Lender have been
prepared on the basis of recent historical information and on the basis of
reasonable assumptions.

(Hi)

Nothing has occurred or been omitted from the information provided in
writing in connection with the Transaction Documents and no information
has been given or withheld that results in the information provided by an
Obligor to the Lender being untrue or misleading in any material respect.

(Financial Statements)
(i)

If the Obligor is a Corporate Obligor, its Financial Statements that it has
given to the Lender were prepared in accordance with the Accounting
Standards consistently applied unless expressly disclosed to the contrary
in those Financial Statements.

(ii)

If the Obligor is a Corporate Obligor, its Financial Statements that it has
given to the Lender give a true and fair view and represent its financial
condition and operations during the relevant financial year.

(Ill)

If the Obligor is a Corporate Obligor, there has been no change in its
business or financial condition since the date of its most recent Financial
Statements that it has given to the Lender that has had or might have a
Material Adverse Effect.

(disclosure of relevant information) It has disclosed to the Lender all facts,
documents and information known to it in relation to it, its assets, the Transaction
Documents and anything in connection with them that:
(i)

might be material to an assessment by the Lender of the risks that it
assumes by entering into the Finance Documents; or

(11)

might have a Material Adverse Effect.

(I)

(pari passu ranking) Its payment obligations (whether present or future, actual or
contingent) under the Finance Documents to which it is a party rank at least pari
passu with the claims of, and its payment obligations (whether present or future,
actual or contingent) to, all its other unsecured and unsubordinated creditors,
except for obligations mandatorily preferred by law.

(m)

(no proceedings pending or threatened) No litigation, arbitration, mediation,
conciliation or administrative proceedings of or before any court, arbitral body or
other Governmental Agency which, if adversely determined, might reasonably be
expected to have a Material Adverse Effect have (to the best of its knowledge and
belief after due enquiry) been started or threatened against it or any of its
Subsidiaries.
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(n)

(no Material Adverse Effect) No event or circumstance, or series of events or
circumstances (whether related or not), has occurred which has had or could have
a Material Adverse Effect.

(o)

(no Financial Indebtedness) If the Obligor is a Corporate Obligor, It has no
Financial Indebtedness other than Permitted Financial Indebtedness.

(P)

(no cross guarantee) If the Obligor Is a Corporate Obligor, It has not executed a
Guarantee for the purpose of obtaining or complying with an order under part 2M.6
of the Corporations Act (or an equivalent provision).

(q)

(Tax payments) It is not (and none of Its Subsidiaries is) overdue in the filing of
any Tax returns and it and each of its Subsidiaries has paid all Taxes (except for
any Contested Tax in respect of which the contest has not been determined) due
and payable by It and each of Its Subsidiaries respectively.

(r)

(Security Documents) Each Security Document Is an effective perfected Security
over the property subject to It with the priority that it contemplates, subject to any
necessary stamping or registration.

(s)

(compliance with laws) It has complied with all laws, regulations and
Authorisations applicable to it or Its business where a failure to do so might have a
Material Adverse Effect.

(t)

(related party) In the case of a Corporate Obligor, It has not contravened and It will
not contravene section 208 of the Corporations Act by entering Into any
Transaction Document to which It Is a party or by carrying out any transaction
contemplated by any of them.

(u)

(commercial benefit) The execution by it of the Transaction Documents to which It
is a party, and the carrying out by It of the transactions that the Transaction
Documents to which it is a party contemplate, is for Its benefit (in the case of a
Natural Obligor), its corporate benefit (In the case of a Corporate Obligor) and (In
the case of each Obligor) in Its commercial interests.

(v)

(solvency) It is solvent and there are no reasonable grounds to suspect that it will
not be able to pay its debts as and when they become due and payable.

(w)

(no Controller) No Controller is currently appointed in relation to it or any of its
assets.

(x)

(processing of transactions) The processing of any transaction by the Lender in
accordance with the Obligor's instructions will not contravene any laws or
regulations in Australia or any other applicable jurisdiction.

(y)

(no immunity) Neither it nor any of its property Is immune under any applicable
law from set off, suits, proceedings or execution.

(z)

(own enquiries) It has relied on Its own investigations and enquiries regarding the
transactions contemplated by the Transaction Documents and has not relied on
any representation, warranty, information, advice or opinion (including as to Interest
rates, exchange rates or hedging transactions) given or made or offered by or on
behalf of the Lender even if in answer to any enquiry by or for It.

(aa)

(no other business) The Borrower has not traded or carried on any business
since the date of its incorporation except for the ownership, development and
management of its interest in the Property.

(bb)

(structure diagram) Any structure diagram or chart delivered to the Lender as a
condition precedent is true, complete and accurate in all material respects.
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(cc)

(Natural Obligors)

0)

Each Natural Obligor has fully investigated the financial position of the
Borrower and each other Obligor and the ability of the Borrower and each
other Obligor to perform their respective obligations under the Finance
Documents.

(ii)

Before executing each Finance Document to which it is a party, each
Natural Obligor:

(lil)

16.2

(A)

was advised by the Lender to obtain, and did obtain, independent
legal advice from a qualified professional on the meaning and
consequences of the obligations imposed on it by each Finance
Document to which is it a party;

(B)

executed a statutory declaration to evidence this; and

(C)

fully understood the meaning and consequences of the obligations
imposed on it by each Finance Document to which it is a party.

Each Natural Obligor has voluntarily and freely entered into each Finance
Document to which it is a party.

(dd)

(trustee) It has not entered into any Transaction Document to which it is a party as
trustee of any trust or settlement except a trust or settlement expressly disclosed or
referred to in the identification of parties section of the applicable Transaction
Document.

(ee)

(Tax groups) It Is not, nor has it ever been, nor will it become, a member of a Tax
Consolidated Group or a GST Group.

Secured Property Representations

(a)

(freehold title) It has an absolute and indefeasible legal title as owner of an estate
In fee simple to any freehold real property which is Secured Property
corresponding to a Security Document to which it is a party.

(b)

(leasehold title) It has an absolute and indefeasible title to any lease of any real
property where such lease is Secured Property corresponding to a Security
Document to which It is a party.

(c)

(asset ownership) Subject to clauses 16.2(a) and 16.2(b), it is the legal and,
except where it owns any assets as trustee of a Trust, beneficial owner of all
Secured Property corresponding to a Security Document to which it is a party
subject only to Permitted Security.

(d)

(no Security) No Secured Property is subject to a Security other than a Permitted
Security.

(e)

(no pre-emptive rights and transferability) There is no agreement, obligation or
arrangement (other than any Finance Document or any Permitted Security) that
restricts it from undertaking, or entitles another person to rights of pre-emption or
refusal for, a sale, transfer or other dealing with any Secured Property.

(f)

(Insurances)
(I)

All Insurances are In effect and current and meet the requirements of the
Finance Documents and, to the extent not inconsistent with the Finance
Documents, the applicable Material Documents.
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(ii)

(g)

It has complied with each of its obligations corresponding to the Insurances
under the Finance Documents and, to the extent not inconsistent with the
Finance Documents, the Material Documents.

(Taxes, rates and assessments)

0)

All Taxes and Tax assessments (other than, or in respect of, any
Contested Tax In respect of which the contest has not been determined) on
or relating to the Secured Property have been paid or satisfied or will be
paid and satisfied within the time required by law.

(ii)

All rates, other assessments and requisitions on or relating to the Secured
Property have been paid or satisfied or will be paid and satisfied within the
time required by law.

(h)

(government proposals) The Secured Property is not materially and adversely
affected by any proposals of any Governmental Agency.

(i)

(no competing interest) The Borrower has not received any notice of any adverse
claim by any person In respect of its ownership of the Property or any interest in it
which might reasonably be expected to be determined in favour of that person,

(j)

(native title and heritage) It Is not aware of any;
(i)

actual or potential native title claim;

(ii)

heritage claim or restriction; or

(ili)

easement, restriction, right, interest or claim derived under the Native Title
Act 1993 (Cth),

in relation to any Secured Property.
(k)

(Intellectual Property) It or another Obligor owns, or has the right and licence to
use, all Intellectual Property (Including all Intellectual Property corresponding to all
applicable plans, specifications and drawings) necessary for the conduct of its
business and the undertaking of any activity on the Property.

(I)

(encroachment) Other than as expressly disclosed by it or another Obligor to, and
approved by, the Lender, there is no encroachment onto any part of any Secured
Property by Improvements on or used with adjoining land, and there is no
encroachment by Improvements on or used with any Secured Property onto
adjoining land.

(m)

(Valuation)
(i)

(true and accurate information) All Information supplied by it or on its
behalf to the Valuer in connection with the preparation of any Valuation is
true and accurate as at the time of supply of the infomnation to the Valuer
unless the information is stated at the time of supply of the information to
the Valuer to be true and accurate as at a different date in which case the
information is true and accurate as at such different date.

(ii)

(financial projections) Any financial projections have been prepared on
the basis of recent historical information and on the basis of reasonable
assumptions.

(ill)

(no omissions) It has not omitted to supply any information to the Valuer
which, if disclosed, would adversely affect any Valuation.

Facility Agreement | 87119778.4

47

(n)

(Environmental Laws)
(i)

Each Obligor and every occupier of the Property has complied in all
respects with all Environmental Laws relating to the Property and any
business conducted on the Property where a failure to do so might have a
Material Adverse Effect.

(ii)

No act or omission has occurred and there is no circumstance relating to
the Property, an Obligor, or the assets or business of an Obligor which has
given rise or may give rise to;
(A)

a substantial claim against an Obligor; or

(B)

a requirement that an Obligor ceases or substantially alters an
activity.

under any Environmental Law.
(o)

16.3

(i)

The Property is not being used for anything which could reasonably be
expected to give rise to a material Environmental Liability.

(11)

No material Environmental Liability has arisen or occurred on the Property.

(P)

(no Environmental Notice) The Obligor has not received, and Is not aware of the
issue of or of any occupier of any Secured Property receiving, any Environmental
Notice.

(q)

(no Contamination) Other than as expressly disclosed by it to, and approved by,
the Lender and except for Contaminants that are safely and securely stored and
used on, or incorporated into, the Property there is no Contaminant on, in, under or
migrating to or from any Secured Property,

Material Document representations
(a)

(disclosure of Material Documents) It has disclosed and provided true and
complete copies of all Material Documents in existence to the Lender.

(b)

(Default under Material Documents)

(c)

16.4

(no Environmental Liability)

(i)

There has been no material breach or material default under any Material
Document.

(ii)

Nothing has occurred which entitles a person to rescind or terminate any
Material Document to which it Is a party.

(ill)

No person has rescinded, repudiated, disclaimed any material liability
under or terminated any Material Document to which it is a party.

(no material amendment) There has been no material amendment or variation of,
and no waiver or release of any material rights of an Obligor under, any Material
Document since the date of its execution, other than an amendment, variation,
waiver or release which has been approved by the Lender in writing.

Trust representations
If the Obligor is a party to a Transaction Document as trustee of a Trustor in its own
capacity and as trustee of a Trust:
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(a)

(trustee) it has been duly appointed as soie trustee of the Trust and no meeting
has been called or other action taken to remove it as trustee or appoint an
additional trustee of the Trust;

(b)

(due constitution) the Trust is duly, properly and validly constituted as a trust in
accordance with all applicable laws, and the constituent documents of the Trust
comply with all applicable laws;

(c)

(breach of duty):
(i)

it has complied with all, and is not in breach of any, of its duties as trustee
of the Trust; and

(ii)

there has been no written assertion or written allegation made by any
person that It has breached its duties as trustee of the Trust;

(d)

(disclosure of terms) a certified copy of the constituent documents of the Trust
(as may have been amended from time to time) has been provided to the Lender
and these constituent documents disclose all terms of the Trust;

(e)

(right of indemnity) it has the right to be indemnified out of, and a lien over, the
assets of the Trust for all liabilities and obligations incurred by It under the
Transaction Documents to which it is a party in priority to the interests of the
beneficiaries of the Trust and:
(1)

it has not done anything which could limit or release or dispose of this right
of indemnity, and it has no liability which may be set off against this right of
indemnity; and

(ii)

the Lender has the benefit of this right of indemnity and recourse to the
assets of the Trust to satisfy the Obligor's liabilities and obligations under
each Finance Document to which it is a party in priority to the interests of
the beneficiaries of the Trust;

(0

(no conflict) its execution and performance of the Transaction Documents to
which it is a party and the application of any financial accommodation made to it
under a Finance Document is in accordance with the terms of the Trust and any
applicable investment policy of the Trust;

(g)

(power and authority) it has full and valid power and authority under the Trust and
the constituent documents of the Trust, and all necessary resolutions, consents,
approvals, authorisations, directions, instructions and procedures have been
obtained or duly satisfied, to:
(i)

enter into each Transaction Document to which it is a party and to carry out
the transactions contemplated by those documents; and

(ii)

own the property of the Trust and carry on the business of the Trust as it is
now being conducted;

(h)

(proper administration and benefit) it enters into each Transaction Document to
which it is a party and the transactions contemplated by those documents for the
proper administration of the Trust and for the benefit of, and in the interests of, all
of the beneficiaries of the Trust;

(0

(no termination) the Trust has not been terminated and there has been no breach,
default or Event of Default that has caused, or may cause, the Trust to be
terminated and no action has been taken or is proposed to be taken to terminate,
reconstitute or resettle the Trust or reduce the capital of the Trust;
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16.5

0)

(no resettlement) no property of the Trust has been re-settled or set aside or,
except by way of Permitted Disposal, transferred to any other person (as trustee or
otherwise) or mixed with any other property; and

(k)

(vesting date) there has been no variation of the vesting date of the Trust from
that specified in the copy of the constitution or trust deed of the Trust provided to
the Lender on or prior to the date of this document.

Repetition
Each Obligor repeats and is deemed to make the representations and warranties set out in
this clause 15 {Representations) by reference to the facts and circumstances then existing
on the date of this document, the date of each Utilisation Request, each Utilisation Date
and the first day of each Interest Period corresponding to any Utilisation.

16.6

Reliance
Each Obligor acknowledges that:

17.

(a)

the Lender has entered into the Finance Documents in reliance on the
representations and warranties in this clause 15 {Representations): and

(b)

it has not relied and will not rely on any financial or other advice, statement,
opinion, representation, warranty or promise given, provided or made by or on
behalf of the Lender in deciding to enter into any Transaction Document or to
exercise any right or perform any obligation under any Transaction Document.

Information Undertakings
The undertakings in this clause 17 {Information Undertakings) remain in force from the date
of this document until the Secured Money is irrevocably paid, repaid and satisfied in full
and no Commitment is in force.

17.1

Financial Statements
The Borrower must supply to the Lender, or procure that the Lender Is supplied with as
soon as they are available, but in any event within 270 days after the end of each of its
financial years;

17.2

(a)

its unaudited Financial Statements for that financial year;

(b)

the unaudited Financial Statements of each Corporate Obligor for that financial
year; and

(c)

a set of management accounts assessing, among other things, cash flow and
performance against forecasts for that financial year, together with a cash flow
budget for the following financial year.

Compliance Certificate and Statutory Payment Certificates
(a)

The Borrower must supply to the Lender, or procure that the Lender is supplied
with;
(i)

with each set of Financial Statements delivered pursuant to clause 17.1
(Financial Statements)-, and

(ii)

if a Default or Review Event is continuing, promptly, and in any event within
5 Business Days, following a request by the Lender to do so,
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a Compliance Certificate setting out (in reasonable detail) computations as to
compliance (or non-compliance, as the case may be) with clause 18 (Financial
covenants) and a duly completed and executed statutory payment certificate (in the
form required by the Lender) (Statutory Payment Certificate) from each
Corporate Obligor setting out that all outstanding rates and land tax corresponding
to the Property and the Corporate Obligors have been paid.
(b)

17.3

17.4

Each Compliance Certificate must be signed by two directors of the Borrower or
the sole director of the Borrower, as the case may be and each Statutory Payment
Certificate must be signed by a director of the Corporate Obligor.

Requirements as to Financial Statements
(a)

Each set of Financial Statements required to be delivered under clause 17.1
(Financial Statements) must be certified by a director of the Borrower or the
relevant Obligor, as applicable, as fairly representing Its financial condition as at
the date at which those Financial Statements were drawn up.

(b)

The Borrower must procure that each set of Financial Statements delivered under
clause 17.1 (Financial Statements) is prepared using the Accounting Standards.

General information
Each Obligor must give, or procure that there is given, to the Lender:
(a)

(shareholders, creditors, trust beneficiaries, securities exchange) a copy of all
documents given or dispatched by any Obligor to:
(i)

its shareholders (or any class of them);

(11)

its creditors generally (or any class of them);

(ill)

the beneficiaries of any Trust (or any class of them); or

(iv)

any stock or securities exchange,

at the same time as they are given or dispatched;
(b)

(notice of Default) promptly (and in any event within 2 Business Days) after it
becomes aware that a Default or Review Event has occurred, full details of that
Default or Review Event and of the steps, if any, it or another Obligor has taken, or
is proposing to take, to remedy it;

(c)

(no Default certificate) In the case of the Borrower only, promptly (and in any
event within 2 Business Days) after request by the Lender, a certificate signed by
two of its directors (or its sole director, as the case may be) certifying that no
Default or Review Event is continuing (or if a Default or Review Event is continuing,
specifying the Default or Review Event and the steps, if any, it or another Obligor
has taken, or is proposing to take, to remedy it);

(d)

(information accurate) prompt notice (and in any event within 5 Business Days of
It becoming aware) if any material information provided by it or on its behalf to the
Lender in connection with the Transaction Documents is no longer accurate In any
material respect or is deficient, misleading or deceptive in any material respect;

(e)

(notice of litigation) prompt notice (and in any event within 2 Business Days of it
becoming aware) together with full details of any notice, claim or action given,
made or taken to or against it, or any dispute, litigation, arbitration, mediation,
conciliation or administrative proceedings involving it and/or the Secured Property,
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or which may involve it, the Secured Property, where the occurrence of any of the
foregoing could have a Material Adverse Effect;
(f)

(compulsory acquisition) prompt notice (and in any event within 5 Business Days
of it becoming aware) together with full details of any proposal:
(i)

for all or a material part of its property or any Secured Property to be
compulsorily acquired by any Governmental Agency;

(ii)

for all or a material part of the shares or other ownership interests in or in
the capital of it to be compulsorily acquired by any Governmental Agency;
or

(iii)

for it to sell or divest itself of all or a material part of its property or any
Secured Property because it is required to do so by a binding order from a
Governmental Agency;

(9)

(Governmental Agencies) promptly (and in any event within 5 Business Days)
following receipt of or the sending or giving of same, a copy of any notice of a
material and adverse nature to or from, or correspondence of a material and
adverse nature with, a Governmental Agency in relation to it or its assets or any
Secured Property;

(h)

(Material Adverse Effect) prompt notice (in any event within 2 Business Days of it
becoming aware) of the occurrence of any event or circumstance, or any series of
events or circumstances (whether related or not), which has or might have a
Material Adverse Effect:

(i)

(Material Authorisations)
(i)

promptly (and in any event within 5 Business Days) after the request is
made, a copy of each Material Authorisation requested by the Lender; and

(ii)

prompt notice (in any event within 5 Business Days of it becoming aware)
of:
(A)

any proposal by a Governmental Agency to revoke or materially
amend any Material Authorisation; or

(B)

any circumstance or event that arises or occurs which would be
likely to result in an amendment to or revocation of any Material
Authorisation;

G)

(subsidiary) prompt notice (in any event within 5 Business Days of it becoming
aware) of it creating or acquiring a Subsidiary;

(k)

(changes in Authorised Officers) prompt notice (in any event within 2 Business
Days of its occurrence) of:

(1)

(i)

the termination of the appointment of any of its Authorised Officers; and/or

(ii)

the nomination of any additional or substitute Authorised Officer together
with a certification of the signature of that person:

(notices regarding Secured Property) prompt notice (in any event within 5
Business Days of it becoming aware) if;
(i)

any person makes a native title claim in respect of any Secured Property;
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(m)

(n)

17.5

(ii)

any person makes a claim for compensation in relation to any Secured
Property:

(ill)

any event or circumstance occurs that may materially and adversely effect
the value of any material Secured Property;

(iv)

it acquires any interest in real property adjoining or intended to be used in
conjunction with any Secured Property; or

(v)

there is a material change in the planning scheme affecting all or part of
any Secured Property or there is a change in the zoning or a material
change in the permitted use of all or part of any Secured Property;

(environmental Issues) prompt notice (in any event within 5 Business Days of it
becoming aware) if:
(1)

it becomes aware of any Contamination of, on, to or under any Secured
Property whether actual, possible or suspected;

(11)

it receives or becomes aware of any Environmental Notice in respect of
any Secured Property; or

(ill)

it becomes aware of any alleged breach of any Environmental Law in
respect of any Secured Property; and

(other Information) promptly following request (and In any event within 5 Business
Days after the request is made) any other Information or documents relating to the
financial condition, business, property and affairs of itself or any of its Affiliates or
any other Obligor (including, without limitation, a statement of financial position in
respect of each Natural Obligor) that the Lender reasonably requests including any
information or documents that the Lender reasonably requests in relation to the
Property.

Other information
Each Obligor must give, or procure that there Is given, to the Lender:
(a)

(b)

(Material Documents and Financial Indebtedness documents) prompt notice
(In any event within 5 Business Days) of it becoming aware of or receiving any of
the following in respect of a Material Document or a document relating to its
Financial Indebtedness;
(I)

any notice of a material and adverse nature given or received by It;

(ii)

any default or dispute of a material nature;

(IN)

any termination or rescission, or event or circumstance which might entitle
a party to terminate or rescind; or

(Iv)

any notice from a person claiming that that or another person is entitled to
terminate, avoid or suspend performance;

(Borrower Report) within:
(i)

2 Business Days after the end of each week, a Borrower Report (Weekly);
and

(il)

2 Business Days after the end of each calendar month, a Borrower Report
(Monthly).
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17.6

Know your client requirements
Each Obligor must provide to the Lender promptly on request (and In any event within five
Business Days of a request being made), such information and documents (including any
'know your client' and other Identification material in respect of Its directors or other officers
including official documents verifying the identity of such persons) which the Lender
reasonably requires to comply with any AML CTF Laws or to manage its obligations under
any anti-money laundering, counter-terrorism financing, trade sanctions and/or 'know your
client' (or the equivalent of any of them) legislation, rules, regulations or requirements.

18.

Financial Covenants
The undertakings in this clause 18 {Financial Covenants) remain In force from the date of
this document until the Secured Money is irrevocably paid, repaid and satisfied in full and
no Commitment is In force.

18.1

18.2

18.3

Loan to Value Ratio (Lot 2, Explorers Drive)
(a)

The Borrower must ensure that at all times the Loan to Value Ratio (Lot 2,
Explorers Drive) does not exceed 59%.

(b)

In this document (Including in this clause 18.1 {Loan to Value Ratio (Lot 2,
Explorers Drive))), Loan to Value Ratio (Lot 2, Explorers Drive) means, at any
time, the ratio of A:B expressed as a percentage where;
(i)

A Is $2,825,000.

(11)

B Is the Property Value in respect of the Property (Lot 2, Explorers Drive).

Loan to Value Ratio (Vacant)
(a)

The Borrower must ensure that at all times the Loan to Value Ratio (Vacant) does
not exceed 30%.

(b)

In this document (Including In this clause 18.2 {Loan to Value Ratio (Vacant))),
Loan to Value Ratio (Vacant) means, at any time, the ratio of A:B expressed as a
percentage where:
(I)

A Is the Commitment (Vacant) at that time.

(II)

B Is the Property Value In respect of the Property (Vacant).

Loan to Value Ratio (Occupied)
(a)

The Borrower must ensure that at all times the Loan to Value Ratio (Occupied)
does not exceed 40%.

(b)

In this document (Including in this clause 18.3 {Loan to Value Ratio (Occupied))),
Loan to Value Ratio (Occupied) means, at any time, the ratio of A:B expressed
as a percentage where;
(i)

A is the Commitment (Occupied) at that time.

(11)

B is the Property Value In respect of the Property (Occupied).

Facility Agreement 1 87119778.4

54

18.4

Cure of Loan to Value Ratio breach
(a)

If a breach of any undertaking set out in clause 18.1 {Loan to Value Ratio (Lot 2,
Explorers Drive)), clause 18.2 {Loan to Value Ratio (Vacant)) or clause 18.3 {Loan
to Value Ratio (Occupied)) occurs, and provided no other Default is continuing, the
Borrower may remedy the breach in accordance with this clause 18.4.

(b)

If the Borrower wants to remedy a breach of clause 18.1 {Loan to Value Ratio (Lot
2, Explorers Drive)), clause 18.2 {Loan to Value Ratio (Vacant)) or clause 18,3
{Loan to Value Ratio (Occupied)), it must;
(I)

provide a certificate to the Lender signed by an Authorised Officer of the
Borrower:
(A)

notifying the Lender of its intention to remedy the relevant breach
by granting further security over Property (Schedule C) and/or an
additional equity injection and prepayment of the Loans from that
equity injection; and

(8)

certifying that no other Default is continuing,

within 5 Business Days of the earlier of:
(C)

the date that the Lender gives notice to the Borrower that the
relevant breach has occurred; and

(D)

the date the Borrower becomes aware, or ought to have become
aware, that the relevant breach has occurred.

(the Equity Cure Start Date); and
(ii)

within 5 Business Days of the Equity Cure Start Date:
(A)

provide to the Lender a duly executed Property Mortgage in
respect of any real property comprising Real Property (Schedule
C), free from any Encumbrance and with all documents and
evidence (including certificates of title if applicable) required to
register it, and/or

(B)

make a voluntary prepayment of the Loans in accordance with
clause 7.4 (except that 30 Business Days' notice is not required for
such prepayment) from Its own proceeds,.

I

such that each of the Loan to Value (Lot 2, Explorers Drive), Loan to Value
Ratio (Vacant) and the Loan to Value Ratio (Occupied) (recalculated to
take account of any such action) meets the requirements of clause 18.1(a),
clause 18.2(a) and clause 18.3(a).

18.5

(c)

Upon the Borrower granting a Property Mortgage and/or making a voluntary
prepayment in accordance with paragraph (b) above, the breach of clause 18.1
and/or clause 18.2 and/or clause 18.3 will be remedied.

(d)

The Borrower may not remedy a breach of an undertaking in clause 18.1 and/or
clause 18.2 and/or clause 18.3 in accordance with this clause 18.4 more than
once.

Refinancing evidence
The Borrower must bv no later than 45 Business Davs prior to 19 June 20207
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by no later than 'IS days prior to tho dato that IG A Months after the Interost
{a)
Commonoomont Dato; and
undor olauso 6.2, by no later than 15 doyo prior to tho dato that is 6 Months after tho
Intoroct Commencement Date,
provide the Lender with written evidence in form and substance satisfactory to the Lender
(whether in the form of one or more bank statements confirming the current balance In
respect of accounts controlled by the Borrower, a credit approved term sheet conditional
only on matters wholly within the Borrower's control or otherwise) that confirms the
Borrower has (or will by the rolovant Termination Date have) access (which may be from a
related entity of the Borrower) to sufficient cleared, immediately available and
unencumbered cash resources to irrevocably repay the Secured Money in full without
deduction, set-off or counterclaim on or prior to the rolevart Termination Date.
18.6

Most favoured nations
(a)

Subject to paragraph (c) of this clause, the Obligors must not borrow or raise and
must ensure that an Obligor does not borrow or raise any Financial Indebtedness
from another lender or person other than the Lender (such other lender or other
person being the New Financier) on terms which are substantially more favourable
to the New Financier than the terms of this document (New Financier Terms)
without first complying with paragraphs (b) and (c) of this clause. In this clause
"terms which are substantially more favourable" will include, without limitation,
terms;

(D

which have the effect of making the proposed Financial Indebtedness to be
incurred from the New Financier repayable prior to the applicable
Termination Date under this document; and

(ii)

in respect of which the cost of the Financial Indebtedness (being the
interest and fees as a proportion to the Financial Indebtedness) is more
expensive than the Financial Indebtedness under this document when
compared on a pro-rata basis.

(b)

If the Obligor receives an offer of New Financier Terms and wishes to accept that
offer, the Obligor must advise the Lender of the New Financier Terms and offer to
amend this document to give the Lender the benefit of those terms.

(c)

The Obligor may only accept the offer of New Financier Terms from a New
Financier if-eithef;

(d)

(i)

the Lender gives notice within 10 Business Days of receiving details of the
New Financier Terms that it does not require this document to be amended
to include the New Financier Terms; ef

(ii)

no notice is given under paragraph (c)(i), in which event the parties agree
to make, sign and do all things necessary to amend this document to
include those New Financier Terms which are more favourable to the New
Financier than the terms of this document: or

PMiiU

the New Financier Terms correspond to Financial Indebtedness in respect
of which the first utilisation of that Financial Indebtedness will immediatelv
and irrevocably repay arnd satisfy the Secured Money in full and no
Commitment will be in force.

Despite anything contained in this clause fexcept for the circumstances
contemplated in clause 18.6(cKiii)) the terms of all Financial Indebtedness
borrowed or raised by any Obligor from a New Financier must contain a clause on
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the same terms as this clause 18.64^5. and the Obligors may not without the
consent of the Lender accept an offer of New Financier Terms if those terms do not
include that clause.
18.7

Property settlement milestones
(a)

The Borrower must ensure that, In respect of any calendar month. Property
(Schedule C) representing at least 80% of the aggregate number of all Property
(Schedule C) scheduled to settle in that calendar month settles within 30 days of its
scheduled settlement date (as set out in Part C of Schedule 7).

(b)

In respect of each Property (Schedule D), the Borrower must ensure that by no
later than 29 Jan 2020 the corresponding "Registered Proprietor / Purchaser" listed
in Schedule 7 corresponding to that Property (Schedule D):

(c)

(I)

is the registered proprietor of that Property (Schedule D); and

(ii)

has granted a registered Property Mortgage in favour of the Lender in
respect of that Property (Schedule D).

The Borrower must ensure that as soon as practicable and in any event by no later
than 20 February 2020 either:
(!)

the Lender receives from the Borrower an amount of not less than
$500,000 from its own cash resources (and not, for the avoidance of doubt,
from the proceeds of any Utilisation) in permanent prepayment of the Loan;
or

(ii)

the following is delivered to the Lender in respect of real property (each a
Property (Supplemental)):
(A)

a title search in respect of each title comprising the Property
(Supplemental) evidencing results satisfactory to the Lender,
Including that a Borrower Is the registered proprietor;

(B)

(if a certificate of title has been issued) the original certificate of title
in respect of each title comprising the Property (Supplemental);

(C)

an original Property Mortgage in respect of each Property
(Supplemental), each duly executed by the Borrower that is the
registered proprietor and, where applicable, delivered and in
registrable form, together with:
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all duly executed other documents and other things that
the Lender requires to enable it to register any such
Property Mortgage with any Governmental Agency or on
any applicable register;

(II)

original duly completed, dated and executed withdrawals of
caveat and discharges and releases, in registrable form
(where required to be in registrable form), of any caveat or
other Security (other than a Permitted Security) existing
over the Property (Supplemental); and

(III)

the amount of money required for the payment of the legal
fees and disbursements of legal counsel to the Lender in
connection with the preparation, negotiation, printing,
execution, stamping and registration of such Property
Mortgage;
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(D)

the results of all searches and enquiries on the Lender's behalf
with respect to the Borrower and the Property (Supplemental) and
complete replies to and compliance with all requisitions of the
Lender or any solicitor acting on behalf of the Lender relating to the
Property (Supplemental): and

(E)

such other documents, evidence or information as the Lender may
require,

In respect of real property that:

(d)

18.8

(F)

has an aggregate Property Value of not less than $5,000,000 in
respect of which at least $2,500,000 of the aggregate Property
Value corresponds to individual residential properties with an
individual Property Value of not less than $650,000 per property;
and

(G)

is not Property (Schedule A) or Property (Schedule B); and

Without limiting the foregoing, the Borrower must prioritise settling the purchase of
property In the following order of priority:
(i)

first, property that Is Property (Schedule A) or Property (Schedule B) that Is
not subject to a Property Mortgage; and

(ii)

thereafter, property that is directly adjacent to property that:
(A)

is Property (Schedule A) or Property (Schedule B); and

fB)

is subject to a Property Mortgage.

Dunk View Caravan Park
The Borrowers must procure that the business known as Dunk View Caravan Park
operated at 21-35 Webb Road. Wonaalina Beach. OLD 4852 is only purchased bv a
company Cbelno an "Aoproved Acceding Party" as contemplated bv Schedule 7 of this
documents that:
fa)

is a Related Entity of the Borrower:

fb)

has not incurred any Financial Indebtedness or granted any Encumbrance from or
to any person other than the Lender: and

{6¥c)

has acceded to this document and granted a general security deed over all its
present and after-acouired property in favour of the Lender on terms satisfactory to
the Lender in its absolute discretion.

4&&i8.g
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Accounting policy

(a)

If In the reasonable opinion of the Borrower or the Lender any changes to the
Accounting Standards materially alter the effect of the undertakings in this clause
18 {Financial Covenants) or the related definitions, each party will, at the request of
the Borrower or the Lender, negotiate in good faith with each other party with a
view to agreeing amendments to the relevant undertakings and definitions so that
they have an effect comparable to that at the date of this document.

(b)

If the parties do not agree to amend the relevant undertakings and definitions
within 30 days (or any longer period agreed between the Borrower and the
Lender), then the Borrower will provide, or procure that there is provided, with the
relevant Financial Statements or statements of position, as applicable, any
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reconciliation statements necessary to enable calculations based or the
Accounting Standards as they were before those changes, and the changes will be
ignored for the purposes of this clause 18 {Financial Covenants).

19.

General Undertakings
The undertakings in this clause 19 {General Undertakings) remain In force from the date of
this document until the Secured Money is irrevocably paid, repaid and satisfied in full and
no Commitment is in force.

19.1

General undertakings
Each Obligor must:

19.2

(a)

(maintain status) In the case of a Corporate Obligor, maintain Its status as a
company limited by shares incorporated under the Corporations Act;

(b)

(compiy with law) comply with ail laws and regulations applying to it or any of its
property including by paying when due all Taxes (except for any Contested Tax in
respect of which the contest has not been determined) for which It or any of its
property is assessed or liable;

(c)

(keep books) in the case of a Corporate Obligor, maintain and keep proper books
and financial records (as those temns are defined in the Corporations Act);

(d)

(Material Authorisations) obtain, renew and maintain, or procure the obtaining,
renewal and maintenance of, each Material Authorisation and must comply or
procure compliance with each Material Authorisation and any conditions to which
any Material Authorisation is subject;

(e)

(no administrator) in the case of a Corporate Obligor, not appoint an administrator
without prior written notice to the Lender;

(f)

(consent conditions) comply with all conditions in any consent the Lender gives in
connection with any Finance Document; and

(9)

(direct debit authority) at the request of the Lender, execute a direct debit
authority in form and substance satisfactory to the Lender in order to permit the
Lender to debit any relevant account of the Obligor with any third party with any
amount payable by the Obligor under a Finance Document which the Lender is
authorised to debit, appropriate or apply under a Finance Document.

Negative and Financial Undertakings
Unless the Lender consents or agrees in writing to the contrary, each Obligor must:
(a)

(negative pledge) subject to the next sentence, not create, attempt or agree to
create or permit to exist any Security In relation to any of its Secured Property other
than a Permitted Security. Where by law the Lender may not restrict the creation of
a Security in relation to Secured Property of an Obligor;
(i)

this clause 19.2(a) will not restrict that creation; and

(ii)

the Obligor must ensure that before that Security is created the holder of
that Security enters into a deed of priority with the Lender in form and
substance satisfactory to the Lender. The Lender is not required to provide
or make available any Utilisation or financial accommodation to any Obligor
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until, subject to this document, the deed of priority is entered into on terms
and in form and substance satisfactory to the Lender;
(b)

(c)

(no disposal) not, except by way of or pursuant to a Permitted Disposal, sell,
convey, transfer, lease, license, surrender or otherwise dispose of, declare a trust
over or otherwise create or permit the creation or existence of any interest in, or
part with possession of, any of its Secured Property. Each Obligor acknowledges
and agrees that If it sells, conveys, transfers, leases, licenses, surrenders or
otherwise disposes of, declares a trust over or otherwise creates or permits the
creation or existence of any interest in, or parts with possession of, any of its
Secured Property or an interest in it in breach of this clause 19.2(b), then
notwithstanding any of the foregoing occurring;
(i)

the Lender has not authorised the sale, conveyance, transfer, lease,
license, surrender or other disposal, declaration of trust or other creation or
existence of interest, or the parting with possession, or agreed that any of
the foregoing would extinguish any Security that the Lender holds in any
property; and

(ii)

the Security that the Lender holds in property continues in the property;

(notice of disposal) give the Lender;
(I)

prompt notice of anything that occurs in breach of clause 19.2(b); and

(11)

any information requested by the Lender in relation to any person who
obtains or may obtain an interest in any asset or property the subject of
clause 19.2(b) including so as to enable the Lender to perfect the Security
it holds as against such person.

Each Obligor acknowledges that any notification or information provided under this
clause 19.2(c) does not cure or remedy any breach of the undertaking in clause
19.2(b);
(d)

(no Financial Indebtedness) not incur, pay or repay Financial Indebtedness other
than Permitted Financial Indebtedness;

(e)

(no financial accommodation) in the case of a Corporate Obligor, not lend money
to or provide financial accommodation to any person other than Permitted Financial
Accommodation;

(f)

(no Guarantee) in the case of a Corporate Obligor, not give, grant or enter into any
Guarantee with, to or in favour of any person except a Guarantee which constitutes
Permitted Financial Indebtedness or Permitted Financial Accommodation;

(g)

(no merger or demerger) in the case of a Corporate Obligor, not merge or
consolidate with another entity or enter into or undergo any amalgamation,
demerger or corporate reconstruction;

(h)

(no schemes) in the case of a Corporate Obligor, not enter into or effect a scheme
of arrangement or other scheme under which Its assets or liabilities are vested in or
assumed by another entity;

(i)

(maintenance of capital) in the case of a Corporate Obligor, not:
(1)

issue any Marketable Securities or membership interests;

(ii)

release or pass a resolution to allow it to release any person from liability in
respect of any uncalled capital or other amount that is or may become
payable in respect of its Marketable Securities or any Trust;
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(iii)

reduce or pass a resolution to reduce its capital;

(iv)

buy back or pass a resolution to buy back any of its Marketable Securities;
or

(v)

attempt or lake any steps to do anything which it is not permitted to do
under any of subparagraphs (!) - (iv) above;

G)

(no amendment to constituent documents) in the case of a Corporate Obligor,
ensure that its constituent documents are not amended, modified or repealed
(other than an amendment, modification or repeal required by law or which is to
correct a manifest error or an error of a minor nature):

(k)

(Tax groups) in the case of a Corporate Obligor, not become a member of a Tax
Consolidated Group or a member of a GST Group;

(1)

(no change to financial year) in the case of a Corporate Obligor, not change Its
financial year;

(m)

(no change in structure) in the case of a Corporate Obligor, not change or permit
the change of its shareholders or share capital structure or any unitholding in any
Trust which is a unit trust;

(n)

(no change in directors) in the case of a Corporate Obligor, not change the
composition of Its board of directors;

(o)

(arm's length commercial terms) in the case of a Corporate Obligor, not enter
into any transaction other than on arm's length commercial terms;

(P)

(nature of business) in the case of a Corporate Obligor, not do anything to
materially change the nature of its business from that conducted at the date of this
document;

(q)

(special purpose) in the case of the Borrower only, not undertake or carry on any
business other than the ownership of, development of and management of its
interests in the Property;

(0

(no Distribution) in the case of a Corporate Obligor, not declare, pay or make, or
permit the declaration, payment or making of, any Distribution other than a
Permitted Distribution;

(s)

(Material Adverse Effect transactions) not enter into any transaction if entering
Into that transaction might have a Material Adverse Effect;

(t)

(no partnership or joint venture) in the case of a Corporate Obligor, not enter
into any partnership or joint venture;

(u)

(book debts) in the case of a Corporate Obligor, not offer for sale or sell, factor,
discount, assign, charge, encumber or part with possession of or otherwise dispose
of or deal with any of its book or other debts or any of its rights relating to any of
those book or other debts or any proceeds of its book or other debts, other than by
way of or pursuant to a Permitted Disposal or a Permitted Security or by collecting
them in the ordinary course of its ordinary business;

(v)

(subordinated payments) in the case of a Corporate Obligor, ensure that any
shareholder, trust beneficiary, unitholder or related entity of the Corporate Obligor
to whom the Corporate Obligor owes any Financial Indebtedness executes a deed
with the Lender in form and substance satisfactory to the Lender, to subordinate
that entity's rights of and for repayment of that Financial Indebtedness and
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payment of associated interest, fees and other amounts to the Lender's rights
under the Finance Documents; and
(w)

19.3

(Utilisations) ensure that each Utilisation, and the proceeds of each Utilisation,
each corresponding Loan, are only used or applied for a purpose permitted by this
document.

Tax consolidation undertakings
(a)

Each Obligor who is or becomes a member of a Tax Consolidated Group must:
(i)

(Tax Sharing Agreement)
(A)

(B)

(")

(ill)

(b)

subject to clause 19.3(a)(i)(B):
(I)

ensure that there is at all times a valid Tax Sharing
Agreement for that Tax Consolidated Group approved by
the Lender; and

(II)

use reasonable efforts to procure that the members of that
Tax Consolidated Group effect any replacement of,
amendment to or accession to that agreement from time to
time to the satisfaction of the Lender, to the extent
necessary to ensure that the agreement continues to be a
valid Tax Sharing Agreement; and

if it is unable to ensure that there is a valid Tax Sharing Agreement
satisfactory to the Lender, take all available action to ensure that it
ceases to be a member of that Tax Consolidated Group as soon as
practicable;

(Tax Agreements)
(A)

comply with its obligations under its Tax Agreements;

(B)

ensure that its Tax Agreements are not assigned, novated,
amended, replaced, acceded to, rescinded, repudiated, cancelled
or terminated without the Lender's prior written consent; and

(C)

give the Lender a copy of each Tax Agreement within five
Business Days after it has been executed, or after any assignment,
novation, amendment, replacement or accession has been
effected; and

(head entity) ensure that the head company of the Tax Consolidated
Group of which it is a member:
(A)

lodges a copy of the Tax Sharing Agreement of that Tax
Consolidated Group with the Commissioner of Taxation in the
approved form within 14 days of that head company receiving
written notice to do so under section 721-25(3) of the Tax Act; and

(B)

in any event, provides a copy of that Tax Sharing Agreement to the
Commissioner of Taxation whenever a copy is required and within
the time period required.

If an Obligor who is not a member of a Tax Consolidated Group as at the date of
this document will become or subsequently becomes a member of a Tax
Consolidated Group, it must, promptly after it becomes aware of any proposal to
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become such a member and, in any event, within five Business Days of becoming
such a member:

19.4

(i)

(notify Lender) notify the Lender in writing of the proposal to become such
a member, or of having become such a member (as the case may be);

(ii)

(Consolidated Group) give the Lender full details of and information
setting out who are or will be members of the Tax Consolidated Group and
who are or will not be members; and

(IN)

(Tax Sharing Agreement)
(A)

subject to clause 19.3(b)(iii)(B), enter Into a valid Tax Sharing
Agreement approved by the Lender. To the extent that any
replacement, amendment or accession is required for an existing
Tax Sharing Agreement to be or to continue to be a Tax Sharing
Agreement, the Obligor must use reasonable efforts to procure that
the members of its Tax Consolidated Group effect that
replacement, amendment or accession, with the Lender's prior
written consent; and

(B)

if the Obligor is unable to ensure that there is a valid Tax Sharing
Agreement approved by the Lender, the Obligor must take all
available action to ensure that it does not become, or ceases to be,
a member of the Tax Consolidated Group.

Trust undertakings
Each Obligor that is a party to a Transaction Document as trustee of a Trust or in its own
capacity and as trustee of a Trust must:
(a)

(resignation) not resign, retire or do anything to allow it to be removed or replaced
as sole trustee of the Trust or appoint or allow a new or additional or substitute
trustee of the Trust to be appointed;

(b)

(records) maintain complete and correct records in relation to the Trust;

(c)

(vesting and distribution) not vest, distribute (except by way of or pursuant to a
Permitted Distribution) or advance any property of the Trust

(d)

(re-settle, set aside or transfer) not:
(i)

re-settle or set aside any property of the Trust; or

(ii)

transfer any property of the Trust other than by way of or pursuant to a
Permitted Disposal or a Permitted Distribution;

(e)

(amendment) not amend, modify or revoke the constituent documents of the Trust
or any terms of the Trust or its powers under or in relation to the Trust (other than
an amendment or modification required by law or which is to correct a manifest
error or an error of a minor nature);

(f)

(acquisitions) not acquire property intended to be subject to the terms of the Trust
other than in its name or in the name of a custodian of or for it that is itself an
Obligor;

(9)

(breaches of Trust) not do anything, or permit or omit anything, which breaches
the Trust in a material respect;
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(h)

(vesting date) not exercise a power, or allow a power to be exercised, to change
the vesting date of the Trust or provide for the Trust to be terminated early (and
must notify the Lender of any event which might cause the capital of the Trust to
vest or to be distributed to a beneficiary early, promptly (and in any event within 2
Business Days) after it becomes aware of the event);

(i)

(Transaction Documents) not do anything or permit anything to be done in
relation to the Trust which could restrict or impair its ability to observe and comply
with its obligations under the Transaction Documents to which it is a party;

0)

(right of subrogation and indemnity) ensure that:
(i)

it has the right to be indemnified out of the assets of the Trust for all
obligations and liabilities incurred by it under each Transaction Document
to which it is a party, and that such right and its equitable lien over the
property of the Trust is not released, disposed of or otherwise prejudiced;
and

(ii)

it does not exercise in its own favour personally any right of
indemnification, reimbursement, recoupment, lien or charge to which it
might be entitled personally against any beneficiary or against or in respect
of money or other assets forming part of the Trust without the prior written
consent of the Lender;

(k)

(Security) not create, attempt to create or permit to exist any Security (other than a
Permitted Security) over or in relation to the property of the Trust or its right of
indemnity out of the properly of the Trust;

(I)

(delegation) not delegate any powers conferred on it by law or under the Trust;

(m)

(segregation) not do anything which results in the property of the Trust being re
settled, distributed (other than by way of or pursuant to a Permitted Distribution) or
mixed with other property; and

(n)

(notices generally) promptly (and in any event within 5 Business Days of receipt
of or the giving of same) give the Lender copies of all material documents and
notices received by it from any beneficiary of the Trust or which it gives to a
beneficiary of the Trust.

20.

Secured Property Undertakings

20.1

Secured Property general undertakings
Each Obligor must:
(a)

(Valuations) provide, or procure that there is provided:
(i)

at the Borrower's cost, a Valuation to the Lender within the time reasonably
specified by the Lender (such request not to be made by the Lender more
than once in any 12 month period unless a Default or Review Event is
continuing);

(ii)

at the Borrower's cost, a Valuation to the Lender within the time reasonably
specified by the Lender if a Default or Review Event is continuing; and

(iii)

all necessary assistance to the Lender and any Valuer for the purposes of
obtaining any Valuation referred to in clause 20.1(a)(i) or 20.1(a)(ii) or if the
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Lender otherwise wishes to obtain a new Valuation in respect of all or any
part of the Property.
The Obligors acknowledge that, in addition to the requirements for a
Valuation referred to in clause 20.1(a)(i) or 20.1(aKii). the Lender may from
time to time obtain any other Valuation at its own cost, provided that if a
Default or Review Event Is continuing at the time of receipt of the Valuation
or occurs as a consequence of the Valuation, the Valuation will be at the
Borrower's cost;
(b)

(inspection)
(i)

(c)

(A)

during business hours on giving reasonable notice; and

(B)

at any time without prior notice while a Default or Review Event is
continuing; and

(C)

at any time without prior notice while an event or circumstance
subsists that the Lender believes exposes the whole or a material
part of the Property or any other material part of the Secured
Property to risk of loss, damage or material reduction in value;

(")

allow the Lender and its representatives to, and procure that the Lender
and its representatives may, take copies of them when inspecting them;
and

(ill)

give reasonable assistance to Lender and its representatives In connection
with the inspection and copying of them;

(outgoings)
(i)

(d)

ensure that the Secured Property and its books and records (financial and
otherwise) relating to its business, the Property and the Secured Property
are available for inspection by the Lender and its representatives:

punctually pay, or procure the punctual payment of, all outgoings (including
rent and other amounts for which it is liable as the owner, lessor, lessee or
licensee of Secured Property) payable by it or payable in connection with
the Secured Property, except to the extent that:
(A)

these are being diligently contested in good faith and in
accordance with proper procedures and laws;

(B)

It has set aside sufficient reserves of liquid assets to pay them and
any fine, penalty, interest or other costs payable If the contest is
unsuccessful; and

(C)

failure to pay them will not have a Material Adverse Effect or
prejudice any Secured Property;

(ii)

if the contest Is unsuccessful, pay or procure the payment of the contested
amount within the time required by any applicable law. regulation, order,
judgement, award or agreement after the final determination or settlement
of the relevant contest; and

(III)

on request by the Lender, immediately hand, or procure the handing, to the
Lender evidence of every payment covered by or required to be made
under this undertaking;

(maintenance):
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(e)

(f)

(i)

maintain, or procure the maintenance of, its Secured Property in a good
and substantial state of repair and in good working order and condition
(allowing for fair wear and tear); and

(ii)

immediately remedy, or procure the remedy of, every defect in the repair
and condition of its Secured Property (allowing for fair wear and tear);

(maintain Intellectual Property)
(i)

maintain, preserve and protect, or procure the maintenance, preservation
and protection of, all Intellectual Property (including all Intellectual Property
corresponding to all applicable plans, specifications and drawings) material
to or necessary or desirable for or in connection with the conduct of its
business and/or the Secured Property in accordance with prudent business
practice; and

(")

ensure that ail Intellectual Property in respect of any plans, specifications
and/or drawings corresponding to the Property vests exclusively in it or
another Obligor or that it or another Obligor is granted licence to use such
plans, specifications and/or drawings in connection with the Property;

(preserve and protect security) promptly do everything necessary or reasonably
required by the Lender to:
(i)

preserve and protect, or procure the preservation and protection of, the
value of the Secured Property and not do, allow or omit anything which is
reasonably likely to materially lower the value of the Secured Property;

(N)

remedy, or procure the remedy of, any defect in its or the Lender's title to
any Secured Property; and

(ill)

protect and enforce, or procure the protection and enforcement of, its and
the Lender's respective rights, title and interest in, to, under and/or derived
from the Secured Property;

(9)

(book and other debts) collect and realise all book and other debts and other
receipts due to it in respect of the Secured Property in a commercially prudent
manner;

(h)

(keep Lender informed) notify the Lender if any material part of the Secured
Property is defective or seriously damaged and promptly (and in any event within 5
Business Days of receiving the same) give the Lender copies of any material and
adverse order or notice the Obligor receives from a Governmental Agency
concerning the use or condition of the Secured Property;

(i)

(not change use) not change, or attempt or permit to change, the purpose for
which any Secured Property is, as at the date of this document, intended to be
used without the Lender's prior written consent;

0)

(no registration of Plan of Subdivision) not register, or lodge for registration or
permit the lodgement for registration of, any Plan of Subdivision relating to the
Property unless the Plan of Subdivision has been approved in writing by the
Lender;

(k)

(no voluntary planning agreement) not enter into any voluntary planning
agreement, or register, or lodge for registration or permit the lodging for
registration, on title to the Property any voluntary planning agreement, unless the
voluntary planning agreement has been approved in writing by the Lender;
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(I)

(ensure other occupiers comply) ensure that each person who uses or occupies
the Secured Property complies with all applicable laws and the requirements of any
Governmental Agency in connection with the Secured Property where a failure to
do so might have a Material Adverse Effect;

(m)

(Title Documents) give, or procure the giving of, the Title Documents in respect of
the Secured Property to the Lender as soon as they are in the possession, custody
or control of an Obligor unless a Permitted Security ranks before the corresponding
Security Document or the corresponding Security in respect of the Secured
Property and the Obligor is required, in accordance with the terms of that Permitted
Security or any other Finance Document, to give the Title Documents to the holder
of that Permitted Security;

(n)

(replacement Title Documents) where title to any Secured Property is evidenced
by a certificate, obtain, or procure the obtaining of, the issue of a replacement
certificate If the original certificate Is lost or destroyed or the Lender notifies the
Obligor that the Lender believes this to be the case, provided that the Lender
provides all necessary statutory declarations or other documents within its power or
control to provide in order to assist in the obtaining of the replacement certificate;

(o)

(encroachments) rectify, or procure the rectification of, any encroachment by or
on the Secured Property as directed by the Lender;

(P)

(caveats, notifications and dealings) take all steps, or procure the taking of all
steps, necessary to remove any caveat, notification or dealing that Is not a
Permitted Security and that has been placed on the title to any Secured Property
without the Lender's written consent;

(q)

(mining) not mine or consent to mining or permit mining of any Secured Property
or enter into or permit any Obligor to enter into any compensation agreement in
connection with mining on any Secured Property;

(r)

(subdivision) not subdivide or consolidate, or permit the subdivision or
consolidation of, any Secured Property or dedicate it or permit its dedication for any
public purpose other than In accordance with a Plan of Subdivision that has been
approved by the Lender;

(s)

(Perilous Circumstances and compliance monitoring)
(i)

maintain procedures to monitor:
(A)

its compliance with Environmental Law and Material
Authorisations; and

(B)

circumstances which may give rise to a material claim or to a
requirement of substantial expenditure by it or of cessation or
material alteration of any of its activities (Perilous
Circumstances);

(ii)

make sure that no activity is conducted on the Property which may give
rise to Perilous Circumstances;

(ill)

if Perilous Circumstances occur
(A)

notify the Lender in writing;

(B)

do everything to ensure that the impact on the Property and the
environment is minimised; and

Facility Agreement | 87119778.4

67

(C)

(t)

take any action which the Lender reasonably requires to rectify the
Perilous Circumstances;

(Environmental Laws)

0)

comply with and ensure that every occupier of the Secured Property
complies with all Environmental Laws where a failure to do so might have a
Material Adverse Effect; and

(ii)

ensure that proper procedures are maintained and followed which are
prudent in the circumstances to monitor:
(A)

compliance with ail Environmental Laws; and

(B)

circumstances which may give rise to an Environmental Liability
relating to the Property or which could have a Material Adverse
Effect;

(u)

(Environmental Authorisations) obtain, maintain and comply with all
Authorisations required under any Environmental Laws in relation to the Property
or its use and comply with any condition to which those Authorisations are subject;

(v)

(Environmental Liability) take whatever action the Lender reasonably requires to
avoid any material Environmental Liability;

(w)

(no Contamination) not use any Secured Property, or allow it to be used, for
anything which does or could Contaminate the Secured Property, cause any
Contamination to migrate from any Secured Property or cause any unlawful
Pollution, without the Lender's prior written consent;

(x)

(environmental reports) if requested by the Lender while a Default or Review
Event is continuing, promptly (and in any event within 30 days of the request being
made) obtain an environmental assessment and audit report in relation to the
Secured Property (including a report on any past, present or future Contamination
of any Secured Property whether actual, possible or suspected):
(i)

at the Obligor's cost;

(ii)

from experts approved by the Lender; and

(iii)

in a form, and concerning issues, specified by the Lender,

and give a copy of each such report to the Lender; and

(y)

20.2

(comply with recommendations) at its own cost, promptly comply with any
recommendation contained in any report obtained under clause 20.1(x) in respect
of the or any business conducted on any Secured Property where such action is
required in order to comply with, or prevent a breach of, an Environmental Law.

Insurance undertakings
Each Obligor must:

(a)

(insure) effect and maintain, or procure that there is effected and maintained,
insurance in respect of such of its property and business, the Property and the
Secured Property as is of an insurable nature against the risks and in the amounts
required by the Lender from time to time (or in the absence of the Lender notifying
or specifying requirements or all requirements to the Obligor at or for any particular
time or period, against risks and in the amounts which an experienced and prudent
person holding property and carrying on a business similar to that of the Obligor,
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would prudently effect and maintain insurance) and pursuant to contracts and
policies of insurance in form and substance satisfactory to the Lender, including;
(i)

insurance against loss, theft, damage and destruction on a full replacement
and reinstatement basis;

(ii)

industrial special risks insurance, contract works Insurance, contractor's all
risk insurance, worker's compensation insurance, business Interruption
insurance, consequential loss insurance, advanced consequential loss
Insurance, product liability insurance, professional indemnity insurance and
public liability insurance; and

(ill)

insurance required by any applicable law;

(b)

(cash out provisions) ensure that each contract and policy of insurance contains
cash-out provisions and terms in form and substance satisfactory to the Lender
including provisions to the effect that a claim for replacement or reinstatement
value will be paid even though the relevant asset is not replaced or reinstated
(except for a contract or policy of insurance for professional indemnity, public
liability or workers' compensation insurance);

(c)

(professional advisers) use its reasonable endeavours to procure that all
professional advisers engaged by an Obligor maintain professional indemnity
insurance in connection with their respective contracts or engagements;

(d)

(premiums) pay when due, or procure the payment when due of, all premiums and
other amounts necessary to keep each insurance, insurance contract and
insurance policy required to be effected and maintained, or procured effected and
maintained, by it in force;

(e)

(insurers and additional insured) effect and maintain, or procure that there is
effected and maintained, each insurance with reputable insurers holding all
applicable Authorisations required by the Australian Prudential Regulation
Authority and any other applicable Governmental Agency and approved by the
Lender in the name of the Obligor and noting the Lender as an additional insured
for its rights and interests;

(f)

(loss payee) ensure that in respect of each insurance (other than in respect of
worker's compensation, third party liability or public liability insurance) the Lender
Is, where possible, named as loss payee;

(g)

(information for Lender) deliver to the Lender;

(h)

(i)

promptly (and in any event within 10 Business Days) after a request is
made by the Lender to do so, a copy of each insurance contract and each
insurance policy, and a certificate of currency, corresponding to each of the
insurances required to be maintained and effected, or procured maintained
and effected, in accordance with this clause 20.2, together with any other
details or evidence about those insurances and the Borrower's compliance
with this clause 20.2 that the Lender reasonably requires; and

(ii)

on or within 10 Business Days prior to each anniversary of the date of this
document, a report (including certificates of currency) about the insurances
current at the date of the report including particulars of claims for amounts
in excess of $50,000 and other material events with respect to the
insurances during the previous 12 months;

(no prejudice to policies) not do or permit to be done, or omit to do or permit not
to be done, anything that may prejudice or make void or voidable any of the
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insurances, insurance contracts or insurance policies, cause the insurance cover to
be terminated, reduced or cancelled or permit any insurer to decline a claim;

0)

(Lender may maintain insurance) if any breach or default is made by it in
effecting or maintaining, or in procuring the effecting or maintenance of, any
insurance, insurance contract or insurance policy required by this clause or if any
such insurance, insurance contract or insurance policy becomes void or voidable
for any reason, or if the insurance cover is terminated, reduced or cancelled, permit
the Lender (without obligation on the Lender to do so and at the Lender's absolute
discretion to do so) to effect or maintain that insurance, insurance contract or
insurance policy at the Borrower's cost;

G)

(collection by Lender) do everything necessary (including executing and
delivering any document) and give all documents and other information necessary
to enable the Lender to recover any money due under any insurance required to be
effected, kept or maintained under this clause;

(k)

(settlement of claims) allow the Lender or any Controller appointed by the Lender
to, or procure that the Lender or any Controller appointed by the Lender is allowed
to:

(I)

(m)

(i)

make, enforce, settle or compromise claims relating to the insurances; and

(ii)

demand, sue for, recover and give discharge for all money payable under
the insurances (whether the insurance is in the name of the Lender or the
Obligor or any two or more of them, and whether or not the insurance
covers property other than the Secured Property);

(notice to Lender) as soon as possible after it becomes aware of such an event
notify the Lender if:
(i)

an event occurs that gives rise to any claim for an amount in excess of
$50,000 under any insurance in respect of any Secured Property; or

(ii)

any insurance contract or insurance policy is varied or expires, is
terminated or is cancelled without being replaced by another insurance
contract or insurance policy in form and substance satisfactory to the
Lender; and

(proceeds) use, or procure the use of, the proceeds of the insurances received by
it in respect of any Secured Property which is destroyed, lost, stolen or damaged at
the option of the Lender:
(i)

in the replacement, reinstatement, rebuilding or repair of that property; or

(ii)

in or towards the payment, repayment or satisfaction of the Loans and/or
the other Secured Money (including the payment of any accrued but
unpaid interest and fees and any other amounts outstanding under any
Finance Document).

21.

Secured Property Undertakings

21.1

Material Document undertakings
Unless the Lender consents, instructs, directs or agrees in writing to the contrary, each
Obligor must, to the extent not inconsistent with any Finance Document or any obligation,
duty or liability of the Obligor under any Finance Document:
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(a)

(comply with terms) comply with the terms of, perform its obligations under and
exercise its rights and remedies under, each Material Document to which it is a
party provided that an Obiigor must not, and must not aliow any director, officer,
employee, contractor, servant, agent, assessor, reviewer or certifier to, comply with
a term of, perform an obligation under, or exercise any right or remedy under a
Material Document, where to do so could constitute a Default or a Review Event or
any other breach of or default under any Finance Document;

(b)

(take action):
(1)

take all reasonable action (including as reasonably required by the Lender)
to enforce each Material Document to which it is a party prior to the
occurrence of a Default or a Review Event which is continuing; and

(ii)

whilst a Default or a Review Event is continuing, take all action that the
Lender may instruct or direct in relation to any Material Document or any
transaction, right, remedy or obligation contemplated by or corresponding
to any Material Document;

(c)

(certain rights and remedies) where exercise of a right or remedy under a
Material Document to which it is a party might have a Material Adverse Effect, not
exercise the right or remedy without the Lender's prior written consent;

(d)

(no amendment) not amend, vary or replace (or agree to amend, vary or replace
or otherwise permit the amendment, variation or replacement of) any Material
Document to which it is a party;

(e)

(no waiver) subject to clause 21.1(d), not waive a requirement or right under,
extend or grant time or indulgence in respect of, or release another party from any
obligation under, any Material Document to which it is a party;

(0

(no assignment)
(1)

not assign, transfer or novate any of its rights, interest and/or obligations in,
to, under and/or derived from any Material Document to which it is a party;
and

(ii)

not allow, permit, consent or agree to any other person party to a Material
Document assigning, transferring or novating any of its rights, interest
and/or obligations in, to, under and/or derived from any Material Document
to which it is a party;

(g)

(no termination) not terminate, cancel, rescind, repudiate, accept the repudiation
of, abandon or discharge (except by performance) any Material Document to which
it is a party;

(h)

(termination on request) if an Event of Default occurs and if the Lender requests
the Obligor to do so in relation to a particular Material Document to which the
Obligor is a party, terminate or accept the repudiation of the Material Document;

(i)

(material notices) on request from the Lender at any time, ensure that each
Obligor provides the Lender with a copy of every material and adverse notice,
communication, certificate, statement, report, request, consent or approval sent or
received by it under or in connection with any Material Document promptly (and in
any event within 5 Business Days) after it is given or sent;

(j)

(copies of plans etc) ensure that the Lender is provided with copies of approved
plans, specifications, surveys, contracts for construction and council and
development Authorisations requested by the Lender, and any other information
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concerning the Property which the Lender may reasonably request, promptly (and
in any event within 5 Business Days) after the Lender makes the request:
21.2

Inconsistency
As between the, or any of the, parties to this document, the provisions of this document
prevail:

22.

(a)

to the extent of any inconsistency with the provisions of a Material Document: or

(b)

where a party is unable to concurrently satisfy the provisions of this document (on
the one hand) and the provisions of the relevant Material Document (on the other).

Events of Default
Each of the events or circumstances set out or referred to in this clause 22 {Events of
Default) is an Event of Default.

22.1

Non-payment
An Obligor fails to pay on the due date any amount payable by it under or pursuant to a
Finance Document at the place and in the currency in which it is expressed to be payable
unless:

22.2

(a)

its failure to pay Is caused by administrative or technical error beyond the control of
the Obligor: and

(b)

payment is made within two Business Days of its due date.

Financial covenants
Any requirement of or obligation under clause 18 {Financial Covenants) is not satisfied or
complied with.

22.3

22.4

Other obligations
(a)

An Obligor fails to comply with any provision of a Finance Document (other than a
failure referred to in clause 22.1 {Non-payment) or a failure the subject of clause
22.2 {Financial covenants)) or with any condition of any waiver or consent by the
Lender under or In connection with any Finance Document.

(b)

No Event of Default under paragraph (a) above will occur if the failure to comply is
capable of remedy and is remedied within 5 Business Days of the earlier to occur
of;
(1)

the Lender giving notice to the Borrower or any other Obligor of the failure
to comply: or

(ii)

the Borrower or any other Obligor becoming aware of the failure to comply.

Misrepresentation
Any representation or statement made or deemed to be made by an Obligor in any Finance
Document or any other document delivered by or on behalf of any Obligor under or in
connection with any Finance Document is or proves to have been incorrect or misleading in
any material respect when made or deemed to be made.
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22.5

22.6

Cross default

(a)

Any Financial Indebtedness of any Obligor is not paid when due nor within any
originally applicable grace period.

(b)

Any Financial Indebtedness of any Obligor is declared to be or otherwise becomes
due and payable prior to its specified maturity as a result of an event of default or
review event (however described).

(c)

Any commitment for any Financial Indebtedness of any Obligor is cancelled or
suspended by a creditor of any Obligor as a result of an event of default or review
event (however described).

(d)

Any creditor of any Obligor becomes entitled to declare any Financial Indebtedness
of any Obligor due and payable prior to its specified maturity as a result of an event
of default or review event (however described).

Cross default under Finance Document
Any 'Event of Default', 'Default Event' or 'Termination Event' (as described or defined in
any other Finance Document) occurs.

22.7

Insolvency Event
An Insolvency Event occurs in respect of an Obligor or a Trust.

22.8

Judgment
A judgment or order in or for an amount exceeding $50,000 (or its equivalent in any other
currency or currencies) is obtained, given or made against an Obligor and is not set aside,
appealed or satisfied within 10 Business Days of the judgement or order being obtained,
given or made.

22.9

Execution, enforcement of Security
Any expropriation, attachment, sequestration, distress or execution affects any asset of any
Obligor, or any Security is enforced, or becomes capable of being enforced, against any
asset of any Obligor, in either case corresponding to outstanding debts or liabilities in an
amount exceeding $50,000 (or its equivalent in any other currency or currencies) in
aggregate, and:

22.10

(a)

does not cease to affect the asset within 10 Business Days of first affecting the
asset (in the case of any expropriation, attachment, sequestration, distress or
execution affecting the asset);

(b)

does not cease to be capable of being enforced within 10 Business Days of first
becoming capable of being enforced (in the case of any Security becoming
capable of being enforced against the asset); and

(c)

does not cease being enforced within 10 Business Days of first being enforced (in
the case of any Security being enforced against the asset).

Change of control
Effective control of a Corporate Obligor or a Trust is altered from that subsisting at the date
of this document. For the purpose of this clause 22.10 {Change of control), effective
control means direct or indirect:
(a)

control of the composition of the board of directors of the Corporate Obligor;
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22.11

(b)

control of more than half of the voting power attaching to the capital of the
Corporate Obligor or the Trust;

(c)

control of more than half of the Issued share capital of the Corporate Obligor or the
issued capital of the Trust excluding the part which carries no right to participate
beyond a specified amount in the distribution of either profit or capital; or

(d)

control as defined in section 50AA of the Corporations Act.

Change of ownership
Any person who as at the date of this document owns the entirety of the issued capital of a
Corporate Obligor or a Trust ceases to own the entirety of the issued capital of that
Corporate Obligor.

22.12

Change of directors
Any person who as at the date of this document is a director or Mission Beach
management representative of the Borrower (including Stuart Duplock and John Aisop)
ceases their employment or other contractual arrangement with the Borrower.

22.13

Unlawfulness
It Is or becomes unlawful for an Obligor to perform any of Its obligations under a Finance
Document.

22.14

Repudiation
An Obligor repudiates or rescinds, or evidences an intention to repudiate or rescind, a
Finance Document.

22.15

Vitiation of Finance Documents
A Finance Document is terminated or a provision of a Finance Document is or becomes (or
is claimed by a person other than the Lender to be) wholly or partly invalid, void, voidable
or unenforceable in any material respect.

22.16

Investigations
An investigation into all or part of the affairs of an Obligor commences under any law or
regulation applying to companies or corporations in circumstances material to the Obligor's
financial condition.

22.17

Maintenance of capital
An Obligor:

(a)

gives financial assistance, whether directly or indirectly, for the purpose of, or in
connection with, an acquisition or proposed acquisition by a person of shares or of
any right or interest in shares in it or in any holding company of it; or

(b)

passes a resolution:

(c)

(i)

for the reduction of its share capital (Including the purchase of its shares);
or

(il)

to limit its ability to make calls on its uncalled share capital; or

otherwise reduces its share capital.
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without the Lender's prior written consent.
22.18

Security
An Obligor creates or permits to exist any Security over any Secured Property other than a
Permitted Security.

22.19

22.20

Compulsory acquisition
(a)

All or a material part of the property of an Obligor is compulsorily acquired by any
Governmental Agency.

(b)

All or a material part of the shares or other ownership interests in or in the capital of
any Obligor are compulsorily acquired by any Governmental Agency.

(c)

An Obligor sells or divests itself of all or a material part of Its property because It Is
required to do so by a binding order from a Governmental Agency.

Material Adverse Effect
An event or a change or a series of events or changes (whether related or not) occurs
(whether or not foreseeable) which have or may have a Material Adverse Effect.

22.21

22.22

Material Authorisations
(a)

An Obligor fails to obtain or maintain any Material Authorisation or fails to comply
with any Material Authorisation or any condition to which any Material Authorisation
is subject.

(b)

Any Material Authorisation is revoked, cancelled, terminated or expires without
being replaced by another Material Authorisation which property addresses the
entirety of the subject matter of the Material Authorisation that is revoked,
cancelled, terminated or expires.

Environmental law
An act or omission or a series of acts or omissions (whether related or not) occur, or there
exists any circumstance, relating to the Property, an Obligor, or the assets or business of
an Obligor which has given rise to:
(a)

a substantial claim against an Obligor; or

(b)

a requirement that an Obligor ceases or substantially alters or ceases an activity.

under any Environmental Law.
22.23

Permitted use and/or zoning
A Governmental Agency changes the permitted use for and/or zoning of the Property and
as a result the Property may not lawfully be used, or ceases to be able to be lawfully used,
for Its proposed or intended use as at the date that such circumstance occurs or change
takes effect.

22.24

Material Document
(a)

A party to a Material Document fails to comply with any material obligation under
the Material Document and that failure is not remedied within any applicable grace
period or cure period expressly provided in the Material Document.
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22.25

(b)

An 'Event of Default', 'Default Event' or 'Termination Event' (as defined or
described in a Material Document) occurs under a Material Document.

(c)

A party to a Material Document is or becomes entitled to terminate or rescind the
Material Document.

(d)

Any Material Document is terminated, rescinded or repudiated by any party to it for
any reason without the Lender's prior written consent.

(e)

Any Lease of any Property is entered into or amended, terminated, rescinded or
repudiated by any party to it for any reason without the Lender's prior written
consent.

Review Event
A Review Event occurs and the Borrower fails to comply with any of its obligations under
clause 24 within the corresponding time for compliance contemplated under clause 24.

22.26

Trustee Events of Default
(a)

(b)

(change of trustee) Without the Lender's prior written consent any person which
enters into a Finance Document as trustee or responsible entity of a Trust (whether
or not it also enters into a Finance Document in its own capacity) ceases to be sole
trustee or responsible entity of the Trust, or any step is taken to:
(i)

remove it as trustee or responsible entity, or to appoint a substitute or
additional trustee or responsible entity; or

(ii)

bring any part of the property of the Trust under the control of any court.

(Trust winding up)
(i)

Any application or order is made in any court for:
(A)

accounts to be taken in respect of a Trust; or

(B)

any property of a Trust to be brought into court or administered by
the court under its control.

(ii)

The beneficiaries of a Trust resolve to wind up the Trust.

(iii)

The trustee of a Trust is required to wind up the Trust under the constituent
documents of the Trust or applicable law.

(iv)

The winding up of a Trust commences or the Trust is terminated for any
other reason.

(c)

(Trust not constituted) A Trust is held, or is conceded by the trustee or
responsible entity of the Trust or any Obligor, not to have been properly
constituted.

(d)

(no Trust authorisation) The trustee or responsible entity of a Trust ceases to be
authorised under the constituent documents of the Trust or at law to own the
property of the Trust in its name or to perform its obligations under any Finance
Document to which it is a party.

(e)

(deaiing with units) If a Trust is a unit trust, any unit is issued, transferred,
redeemed, encumbered (other than by way of or pursuant to a Permitted Security)
or otherwise dealt with, without the Lender's prior written consent.
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(f)

(distribution) The trustee or responsible entity of a Trust vests or distributes any
assets of the Trust other than as expressly permitted by this document.

(g)

(default by trustee) The trustee or responsible entity of a Trust breaches any of its
obligations as trustee of the Trust.

23.

Consequences of an Event of Default

23.1

Consequences of an Event of Default
if an Event of Default occurs, without limiting any other rights, remedies, powers or
discretions of the Lender under any Finance Document or at law, the Lender may do any
one or more of the following:

(a)

by notice to the Borrower, cancel anv fee-Commitment and/or the Available
Comnfiitment in respect of any one or more of the Facilities with immediate effect;

(b)

notify the Borrower that the Lender's obligations to provide anv one or more of the
Facilitiesv. or any Utilisations or Loans under one or more of the Facilitiesv. are
terminated, in which case its obligations to do so terminate with immediate effect;

(c)

declare that the Loans (or any of them or any part of any of them), any
corresponding accrued but unpaid interest (including any amount payable under
clause 6.2fea {Minimum Interest)) and fees and/or any other amounts outstanding
under any Finance Document or which constitute Secured Money:

I

23.2

(i)

are due and payable, in which case those amounts are immediately due
and payable; or

(ii)

are due and payable on demand, in which case those amounts will be due
and payable on demand made by the Lender at any time;

(d)

by notice to the Borrower or any other Obligor terminate some or all of the
obligations of the Lender under the Finance Documents with effect from the time
specified in the notice; and/or

(e)

exercise any or all of its rights, remedies, powers or discretions under any Finance
Document.

Investigating Consultants
(a)

The Lender may at any time after the occurrence of a Default or Review Event,
appoint one or more accountants, experts and/or consultants (each an
Investigating Consultant) to do any one or more of the following:

0)

examine any Obligor's books and property;

(ii)

examine and monitor the conduct and performance of any Obligor's affairs
and operations and its financial and trading condition;

(III)

prepare recommended business practices for any Obligor's business;

(iv)

advise on any matter relevant to any Obligor's business;

(v)

investigate whether any other Default or Review Event has occurred or is
likely to occur; and

Facility Agreement j 87119778.4

77

(vi)

(b)

(c)

24.

report to the Lender on the results of any of the foregoing, and provide
advice and recommendations.

Each Obligor;

0)

irrevocably authorises each Investigating Consultant to take any action
referred to in, or which is reasonably necessary or desirable in connection
with taking any action referred to in, clause 23.2(a). This does not include
the power to manage an Obligor's business or deal with its assets;

(ii)

must do everything in its power to ensure any examination, monitoring,
investigation, report or other action referred to in clause 23.2(a), or which is
reasonably necessary or desirable in connection with taking any action
referred to in clause 23.2(a), can be carried out promptly, completely and
accurately;

(Ni)

must ensure that each Investigating Consultant is given access to all
premises and records of each Obligor and given all information concerning
any Obligor which they reasonably require from time to time;

(iv)

agrees to give each Investigating Consultant all reasonable assistance for
or in connection with any of the foregoing; and

(v)

irrevocably authorises each Investigating Consultant to disclose to the
Lender and its advisers any information and/or documentation in
connection with any of the foregoing.

The Borrower must pay the costs and expenses of the investigations and of each
Investigating Consultant immediately after demand made by the Lender.

Review Event
Each of the events or circumstances set out or referred to in this clause 24 {Review Event)
is a Review Event.

24.1

Review Event
Any event or circumstance which the Lender and the Borrower agree or designate in
writing is a 'Review Event' for the purposes of this document.

24.2

I

I

Consequences of Review Event

(a)

The Borrower must notify the Lender promptly, and in any event within 5 Business
Days, of a Review Event occurring.

(b)

If a Review Event is continuing and the Lender and the Borrower do not agree in
writing to maintain or restructure fee-each Facilitv within 20 Business Days after the
occurrence of the Review Event, the Lender may (but will not be obliged to) do any
one or more of the following:
(i)

by notice to the Borrower, cancel fee-any
immediate effect;

(ii)

notify the Borrower that the Lender's obligations to provide any further
Utilisations or Loans under anv one or more of the Facilities are
terminated, in which case its obligations to do so terminate with immediate
effect; and/or
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(iii)

24.3

declare that the Loans (or any of them or any part of any of them), any
corresponding accrued but unpaid interest and fees and/or any other
amounts outstanding under any Finance Document or which constitute
Secured Money are due and payable, in which case those amounts will be
due and payable by the date occurring 20 Business Days after the date of
the declaration made by the Lender to the Borrower.

Impact of this clause
Nothing in this clause 24 {Review Event) obliges the Lender to agree to maintain or
restructure the-anv Facility, nor affects any rights, remedies, powers or discretions of the
Lender if a Default occurs.

25.

Changes to the Lender

25.1

Assignment and transfer by the Lender
The Lender may assign, novate, transfer, sub-participate, encumber, declare a trust over or
otherwise deal with all or any of its rights and/or obligations under any Finance Document
without being required to obtain the consent of any Obligor or to provide any notice to any
Obligor. The Lender may disclose to any potential holder of any right and/or obligation any
information relating to the Transaction Documents, any party to the Transaction
Documents, the Property or any other property the subject of any Transaction Document.

25.2

Disclosure of information
The Lender may disclose to any of Its Affiliates and any other person:
(a)

to, with or through whom the Lender assigns, novates, transfers, encumbers,
declares a trust in favour of or otherwise deals (or may potentially do any of the
foregoing) all or any of its rights and/or obligations under this document;

(b)

to, with or through whom the Lender enters into (or may potentially enter Into) any
sub-participation in relation to, or any other transaction under which payments may
be made by reference to, this document or any Obligor;

(c)

to rating agencies to the extent required by them; or

(d)

to whom, and to the extent that, information Is required to be disclosed by any
applicable law or regulation,

any information about any Obligor, the Property and the Transaction Documents as the
Lender considers appropriate.

26.

Changes to the Obligors
No Obligor may assign, novate, transfer, sub-participate, encumber, declare a trust over or
otherwise deal with all or any of Its rights and/or obligations under any Finance Document
without the prior written consent of the Lender.

27.

Conduct of Business by the Lender
No provision of this document will;
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(a)

interfere with the right of the Lender to arrange its affairs (Tax or otherwise) in
whatever manner it thinks fit;

(b)

oblige the Lender to investigate or claim any credit, relief, remission or repayment
available to it or the extent, order and manner of any claim; or

(c)

oblige the Lender to disclose any information relating to its affairs (Tax or
otherwise) or any computations in respect of Tax.

28.

Payment Mechanics

28.1

Payments to Lender

28.2

(a)

On each date on which an Obligor is required to make a payment under a Finance
Document, that Obligor must make the same available to the Lender (unless a
contrary indication appears in a Finance Document) for value on the due date in
immediately available funds and at the time specified by the Lender as being
customary at the time for settlement of transactions in the relevant currency in the
place of payment.

(b)

Payment must be made to such account at the city of the Lender with such bank as
the Lender specifies.

Distributions to Obligor
The Lender may apply any amount received by it for an Obligor in or towards payment of
any amount due from that Obligor under the Finance Documents or in or towards purchase
of any amount of any currency to be so applied.

28.3

Partial payments
(a)

(b)
28.4

If the Lender receives a payment that is insufficient to discharge all the amounts
then due and payable by an Obligor under the Finance Documents, the Lender
may apply that payment towards the obligations of that Obligor under the Finance
Documents in the following order or in any other order that the Lender in its
absolute discretion determines:
(i)

first, in or towards payment of any unpaid fees, costs or expenses of the
Lender under the Finance Documents;

(ii)

secondly, in or towards payment of any accrued interest, fees or
commission due but unpaid under any Finance Document;

(ill)

thirdly, in or towards payment of any principal due but unpaid under any
Finance Document; and

(iv)

fourthly, in or towards payment of any other sum due but unpaid under the
Finance Documents.

Paragraph (a) above will override any appropriation made by an Obligor.

No set-off by Obligors
All payments to be made by an Obligor under the Finance Documents must be calculated
and be made without (and free and clear of any deduction for) set-off or counterclaim.
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28.5

28.6

28.7

Currency of account
(a)

Subject to paragraphs (b) and (c) below, the Australian dollar is the currency of
account and payment for any sum due from an Obligor under any Finance
Document.

(b)

Each payment in respect of costs, expenses or Taxes must be made in the
currency In which the costs, expenses or Taxes are incurred.

(c)

Any amount expressed to be payable in a currency other than Australian dollars
must be paid in that other currency.

Debit Authority
(a)

Each Obligor irrevocably authorises the Lender to debit any account of that Obligor
with any amount payable by that Obligor under a Finance Document which that
Obligor has failed to pay when due In accordance with the Finance Document,

(b)

Each Obligor acknowledges and agrees that the Lender is not obliged to debit any
account of any Obligor with any amount payable by that Obligor under a Finance
Document, and nothing in this clause 28.6 (Debit Authority) relieves any Obligor of
its obligation to pay each amount to the Lender when due under a Finance
Document.

Anti-money laundering and sanctions
(a)

Each Obligor agrees that the Lender may delay, block or refuse to process any
Suspicious Transaction without incurring any liability to any person.

(b)

Despite any other provision of any Finance Document to the contrary, each Obligor
must provide all information and documents to the Lender which the Lender
reasonably requires in order to manage its money-laundering, terrorism-financing
or economic and/or trade sanctions risk or to comply with AML CTF Laws or any
other laws or regulations In Australia or any other country.

(c)

Each Obligor agrees that the Lender may disclose any information or documents
concerning any Obligor to any law enforcement agency, regulatory agency, court or
other person where required by any law or regulation in Australia or elsewhere and
such disclosure will not breach any duty (including any duty of confidentiality) owed
by the Lender to any other party to any Finance Document. Each Obligor releases
the Lender in respect of any claim they would otherwise have in respect of such
disclosure.

(d)

Unless an Obligor has disclosed that It Is acting in a trustee capacity or on behalf of
another party, each Obligor represents and warrants that it is acting on Its own
behalf in entering into the Finance Documents to which It is a party.

(e)

Each Obligor declares and undertakes to the Lender that the processing of any
transaction by the Lender in accordance with the Obligor's instructions will not
breach any laws or regulations In Australia or any other country.

(f)

Despite any other provision of any Finance Document to the contrary, the Lender Is
not obliged to do or omit anything if it would, or might in its reasonable opinion,
constitute a breach of any AML CTF Laws or economic and/or trade sanctions laws
or regulations applicable to the Lender, including, as applicable, the Charter of the
United Nations Act 1945 (Cth), the Charter of the United Nations (Dealing with
Assets) Regulations 2008 (Cth) and the Autonomous Sanctions Regulations 2011
(Cth).
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29.

Set-Off
If a Default or Review Event occurs the Lender may, but need not, set off any obligation
due from an Obligor under the Finance Documents against any obligation owed by the
Lender to that Obilaor (whether or not matured), regardless of the place of payment or
currency of either obligation. If the obligations are in different currencies, the Lender may
convert either obligation at a market rate of exchange in Its usual course of business for the
purpose of the set-off.

I

30.

Indemnities and Reimbursement

(a)

All indemnities and reimbursement obligations (and any other payment obligations
of any Obligor) in or under each Finance Document are continuing and survive the
expiry or termination of any Finance Document, the repayment of any Loan and the
cancellation or expiry of any Commitment.

(b)

Any person indemnified under a Finance Document may recover a payment under
an indemnity before it makes the payment in respect of which the indemnity is
given.

(c)

If a provision of this document is expressed to:
(i)

indemnify;

(ii)

exclude or limit any liability of; or

(Hi)

otherwise benefit.

a person who is not a party to this document, each party agrees that the Lender
holds the benefit of that indemnity, exclusion, limitation or other benefit on trust for
that person and may enforce this document on their behalf and for their benefit.

31.

Notices

31.1

Communications In writing
Subject to clause 31.7, any communication to be made under or in connection with the
Finance Documents must be made in writing and, unless otherwise stated, may be made
by fax or letter or by electronic transmission.

31.2

Addresses
Subject to clause 31.7, the address and fax number and email address (and the
department or officer, if any, for whose attention the communication is to be made) of each
Party for any communication or document to be made or delivered under or in connection
with the Finance Documents is that identified in the Details section at the beginning of this
document or in Schedule 1 of this document or any substitute address, fax number,email
address, or department or officer as the Party may notify to the Lender (if the Party is an
Obligor) or the Borrower (if the Party is the Lender) by not less than five Business Days'
notice.

31.3

Delivery
(a)

Subject to clause 31.7, any such communication or document will only be effective:
(i)

if by way of fax, when received in legible form;
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31.4

(ii)

if by way of letter, when it has been left at the relevant address or three
Business Days after being deposited in the post postage prepaid in an
envelope addressed to it at that address; or

(iii)

if by way of electronic transmission when received in legible form by the
recipient and, if a particular department or officer is specified as part of its
address details provided in the Details section at the beginning of this
document or In Schedule 1 of this document or in any substitute address,
fax number, email address, or department or officer as the Party may notify
to the Lender (if the Party is an Obligor) or the Borrower (if the Party is the
Lender), if addressed to that department or officer.

(b)

Subject to clause 31.7, any communication or document to be made or delivered to
the Lender will be effective only when actually received by the Lender and then
only if it is expressly marked for the attention of the department or officer specified
as part of its address details provided in the Details section at the beginning of this
document (or any substitute department or officer as the Lender specifies for this
purpose).

(c)

Any communication or document made or delivered to the Borrower in accordance
with this clause 31 (Notices) will be deemed to have been made or delivered to
each of the Obligors.

(d)

If delivery, receipt or transmission is not on a Business Day or is after 5.00pm on a
Business Day, the communication is taken to be received at 9.00am on the next
Business Day.

(e)

All notices must be signed by an Authorised Officer of the sender.

Reliance
Any communication sent under this clause 31 (Notices) can be relied on by the recipient if
the recipient reasonably believes the communication to be genuine and If it bears what
appears to be the signature (original or facsimile) of an Authorised Officer of the sender
(without the need for further enquiry or confirmation). Each Party must take reasonable
care to ensure that no forged, false or unauthorised communications are sent to another
Party.

31.5

31.6

English language
(a)

Any notice given under or in connection with any Finance Document must be in
English.

(b)

All other documents provided under or in connection with any Finance Document
must be:
(i)

in English; or

(ii)

if not in English, and if so required by the Lender, accompanied by a
certified English translation and, in this case, the English translation will
prevail unless the document is a constitutional, statutory or other official
document.

Borrower and Obligors
Each Obligor irrevocably authorises the Borrower to give and receive notices and other
communications on its behalf. Other Parties may rely on any such notice or communication
by the Borrower as given on behalf of both the Borrower and the Obligor, and both the
Borrower and the Obligor are bound by it.
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31.7

Electronic Communications
(a)

In this clause 31.7:
Communication means any instruction, notice, consent, request, approval,
acceptance, confirmation. Information or document.
Electronic Communication means a Communication transmitted by electronic
means, including facsimile, email or any other electronic way of sending, receiving
and/or retrieving data now or in the future.

(b)

(c)

If an Obligor sends Electronic Communications:
(i)

the Obligor acknowledges that there are risks in communicating in this
manner and agrees that it Is responsible for those risks;

(ii)

the Obligor must comply with any security measures agreed with the
Lender (security procedures);

(ill)

where a Utilisation Request or certificate Is required to be sent or delivered
by an Obligor under a Finance Document, If sent or delivered by Electronic
Communication a scanned or printed copy of the duly executed Utilisation
Request or certificate, as applicable, must be attached to the Electronic
Communication; and

(iv)

if the Lender receives an Electronic Communication It believes to be
genuine and which complies with the security procedures (if any):
(A)

the Lender need not verify the authenticity or completeness of the
Communication, even if the Communication instructs the Lender to
make a payment; and

(B)

any such Communication will be treated as authorised by the
Obligor and will be binding on it.

The Lender may give an Obligor notice at any time that It will no longer accept any,
or specified. Electronic Communications. The notice is effective from when It is
received by the Obligor until the Lender notifies the Obligor In writing that It will
again accept Electronic Communications, or Electronic Communications of the
specified type, as the case may be.

32.

Calculations and Certificates

32.1

Accounts
in any litigation or arbitration proceedings arising out of or in connection with a Finance
Document, the entries made In the accounts maintained by the Lender are sufficient
evidence of the matters to which they relate unless the contrary is proved.

32.2

Certificates and determinations
Any certification or determination by the Lender of an exchange rate, a rate of Interest or
amount under clause 11 (Tax Gross Up and Indemnities) or clause 12 (Increased Costs) or
under or corresponding to any other provision of any Finance Document is conclusive
evidence In the absence of manifest error of the matters to which It relates and any
certification or determination by the Lender of any other matter is sufficient evidence of the
matters to which It relates unless the contrary is proved.
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32.3

Day count convention
Subject to any express provision of a Finance Document to the contrary, any interest,
commission or fee accruing under a Finance Document will accrue from day to day and is
calculated on the basis of the actual number of days elapsed and a year of 365 days.

32.4

Reinstating avoided transaction
If;
(a)

(b)

any payment to, receipt by or other transaction with or in favour of the Lender has
the effect of releasing or discharging;
(1)

an Obligor from Its obligations under any Finance Document; or

(11)

any assets of an Obligor from a Transaction Security, and

that payment, receipt or other transaction Is subsequently avoided for any reason
(including as a result of insolvency, breach of fiduciary or statutory duties or any
similar event).

then, irrespective of any actual or imputed knowledge of the Lender;
(c)

the Lender will immediately become entitled against that Obligor to. all rights
(including under any Finance Document) as it had immediately before that release
or discharge; and

(d)

that Obligor must;
(i)

immediately do all things and execute all documents as the Lender may
require to restore to the Lender all those rights; and

(11)

Indemnify the Lender against all Losses incurred by the Lender in or In
connection with the avoided payment.

33.

PPS Law

33.1

PPS Law further steps
If the Lender determines that a Finance Document (or a transaction in connection with It) Is
or contains a security interest for the purposes of the PPS Law, each Obligor agrees to do
anything (such as obtaining consents, signing and producing documents, getting
documents completed and signed and supplying information) which the Lender asks and
considers necessary for the purposes of:
(a)

providing more effective security over the property subject to the security interest
for payment of the Secured Money or performance of the Secured Obligations; or

(b)

ensuring that the security interest is enforceable, perfected (including, where
possible, by control (as defined In the PPSA) in addition to registration (as defined
In the PPSA)) and otherwise effective; or

(c)

enabling the Lender to apply for any registration, or give any notification, in
connection with the security Interest so that the security interest has the priority
required by the Lender; or

(d)

enabling the Lender to exercise rights in connection with the security interest or the
property subject to the security interest.
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33.2

PPS Law undertaking
If an Obligor holds any security interests for tne purposes of the PPS Law, the Obligor
agrees to promptly take all reasonable steps which are prudent for its business under or in
relation to the PPS Law, including doing anything reasonably requested by the Lender for
that purpose, and to implement, maintain and comply in all material respects with,
procedures for the perfection of those security interests. These procedures must include
procedures designed to ensure that the Obligor takes all steps under the PPS Law to
perfect continuously any such security interest including ail steps necessary:

(a)

for the Obligor to obtain the highest ranking priority possible in respect of the
security interest (such as perfecting a purchase money security interest or
perfecting a security interest by control (as defined in the PPSA)); and

(b)

to reduce as far as possible the risk of a third party acquiring an interest free of the
security interest (such as including the serial number in a financing statement for
personal property that may or must be described by a serial number).

If the Lender asks, the Obligor agrees to arrange at the Obligor's expense an audit of the
above PPSA procedures. The Lender may ask the Obligor to do this if it reasonably
suspects that an Obligor is not complying with this clause.

33.3

Costs of further steps and undertaking
Everything an Obligor is required to do under this clause 33 (PPS Law) is at the Obligor's
expense. Each Obligor agrees to pay or reimburse the costs and expenses of the Lender in
connection with anything the Obligor is required to do under this clause 33 (PPS Law).

33.4

Exclusion of PPS Law provisions
To the extent the law permits:

(a)

33.5

for the purposes of sections 115(1) and 115(7) of the PPSA:
(1)

the Lender need not comply with sections 95, 118, 121(4), 125,130,
132(3)(d) or 132(4); and

(ii)

sections 142 and 143 are excluded;

(b)

for the purposes of section 115(7) of the PPSA, the Lender need not comply with
sections 132 and 137(3); and

(c)

if the PPSA is amended after the date of this document to permit an Obligor and
the Lender to agree not to comply with or to exclude other provisions of the PPSA,
the Lender may notify the Obligor that any of those provisions is excluded, or that
the Lender need not comply with any of those provisions, as notified to the Obligor
by the Lender.

Exercise of rights by Lender
if the Lender exercises a right, power or remedy in connection with this document, that
exercise is taken not to be an exercise of a right, power or remedy under the PPSA unless
the Lender states otherwise at the time of exercise. However, this clause does not apply to
a right, power or remedy which can only be exercised under the PPSA.

33.6

No notice required unless mandatory
To the extent the law permits, each Obligor waives (including in connection with each
Finance Document to which the Obligor is a party):
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(a)

(b)

its rights to receive any notice that is required by:
(i)

any provision of the PPSA (including a notice of a verification statement);
or

(ii)

any other law before the Lender or a Receiver exercises a right, power or
remedy; and

any time period that must otherwise iapse under any law before the Lender or
Receiver exercises a right, power or remedy.

If the law which requires a period of notice or a lapse of time cannot be excluded, but the
law provides that the period of notice or lapse of time may be agreed, that period or lapse
is one day or the minimum period the law allows to be agreed (whichever is the longer).
However, nothing In this clause prohibits the Lender or any Receiver from giving a notice
under the PPSA or any other law.

33.7

33.8

33.9

Confidentiality Agreement

(a)

In this clause 33.7, all references to sections are to sections in the PPSA.

(b)

The parties agree not to disclose Information of the kind mentioned in section
275(1), except In the circumstances required by sections 275(7)(b) to (e). Each
Obligor must obtain the consent of the Lender before authorising the disclosure of
information under section 275(7)(c) or requesting information under section
275(7)(d). Nothing in this paragraph prevents any disclosure by the Lender that it
believes is necessary to comply with its other obligations under the PPSA.

(c)

To the extent that it is not inconsistent with clause 33.7(b) constituting a
'confidentiality agreement' for the purposes of section 275(6)(a), each Obligor
agrees that the Lender may disclose information of the kind mentioned in section
275(1) to the extent that the Lender is not doing so in response to a request made
by an 'interested person' (as defined in section 275(9)) pursuant to section 275(1).

(d)

Each party consents to the disclosures made in accordance with this clause.

PPS Security Interests
(a)

Each Obligor acknowledges that this document gives rise, or may give rise, to one
or more PPS Security Interests.

(b)

To the extent that any such PPS Security Interest can be perfected by control (as
defined in the PPSA), each Obligor must do anything required by the Lender to
enable it to perfect that PPS Security Interest by control (as defined in the PPSA).

(c)

To the extent that any such PPS Security Interest is over personal property of a
type referred to in section 340(5) of the PPSA, each Obligor must do anything
required by the Lender to enable the Lender to control (as defined in the PPSA)
that property for the purposes of section 340(2)(b) of the PPSA.

No postponement of attachment
Nothing in this document may be taken as an agreement that any PPS Security Interest
provided for by this document attaches later than the time contemplated by section 19(2) of
the PPSA.
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33.10

Acknowledgment of no subordination
Each Obligor acknowledges that the Lender has not agreed to subordinate any Security
provided for by this document in favour of any other person, except to the extent (if any)
expressly provided by a Finance Document.

33.11

Authority to register
Each Obligor acknowledges that the Lender may, at the Obligor's cost, register one or
more financing statements In relation to any PPS Security Interests provided for by this
document or any other Finance Document.

34.

General

34.1

Partial Invalidity
If, at any time, any provision of the Finance Documents is or becomes illegal, invalid or
unenforceable in any respect under any law of any jurisdiction, neither the legality, validity
or enforceability of the remaining provisions nor the legality, validity or enforceability of
such provision under the law of any other jurisdiction will In any way be affected or
impaired.

34.2

Remedies and waivers
No failure to exercise, nor any delay in exercising, on the part of the Lender, any right or
remedy under the Finance Documents will operate as a waiver, nor will any single or partial
exercise of any right or remedy prevent any further or other exercise or the exercise of any
other right or remedy. A waiver of a right on one or more occasions does not operate as a
waiver of that right or as an estoppel precluding enforcement of that right if It arises again.
The rights and remedies provided in the Finance Documents are cumulative and not
exclusive of any rights or remedies provided by law.

34.3

Amendment
A Finance Document may be amended, modified or replaced by another document
executed by each party to that Finance Document.

34.4

Consents
Where a Finance Document contemplates that the Lender may agree or consent to
something (however it is described), the Lender may:
(a)

agree or consent, or not agree or consent, in its absolute discretion; and

(b)

agree or consent subject to conditions.

unless that Finance Document expressly contemplates otherwise.

34.5

Entire Agreement
The Finance Documents contain the entire agreement between the parties about their
subject matter. Any previous understanding, agreement, representation or warranty relating
to that subject matter is replaced by the Finance Documents and has no further effect.
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34.6

Giving effect to documents
(a)

34.7

Each Obligor must do anything (including executing any transfer in blank or any
other transfer or other document), and must ensure that its employees and agents
do anything, that the Lender may reasonably require to:
(i)

give full effect to each Finance Document;

(ii)

better or more fully secure the rights, remedies and powers of the Lender
under each Finance Document or to enable the Lender to exercise those
rights, remedies and/or powers;

(ill)

better or more fully secure the property the subject of any Security
Document to the Lender;

(iv)

bind the Obligor and any other person intended to be bound under any
Finance Document;

(v)

enable the Lender to register any power of attorney contained in any
Finance Document;

(vi)

show whether the Obligor and/or any other Obligor is complying with each
or any Finance Document;

(vil)

continuously perfect the Security created or intended to be created under
or evidenced by any Security Document;

(viii)

facilitate the exercise of any rights, powers and/or remedies of the Lender
provided by, under or pursuant to any Finance Documents or law;

(ix)

ensure that each Security created under or evidenced by any Security
Document is enforceable and effective;

(x)

protect the Lender's position under each Security Document and/or in
relation to any property referred to in this clause 34.6 (Giving effect to
documents) in the context of the PPS Law;

(xi)

enable the Lender to apply for any registration, or give any notification, or
do any other thing in connection with any Security so that the Security has
the priority intended by the Lender; and/or

(xii)

enable the Lender to exercise rights, powers and/or remedies in
connection with any Security.

(b)

The Lender may, at the Obligor's cost, do anything which an Obligor should have
done under any Finance Document if the Obligor does not do so promptly or if, in
the Lender's opinion, the Obligor does not do so properly.

(c)

Each Obligor agrees that the Lender may complete and fill in any blanks in any
Finance Document or in any document connected with a Finance Document (such
as financing statements, financing change statements, amendment demands or
transfers for the Secured Property).

No merger
Nothing in this document merges with any other Security, or any Guarantee, judgment or
other right or remedy that the Lender may hold at any time.
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34.8

Exclusion of contrary legislation
Any legislation that adversely affects an obligation of an Obligor, or the exercise by the
Lender of a right or remedy, under or relating to this document is excluded to the full extent
permitted by law.

34.9

Consideration
Each party acknowledges receiving good and valuable consideration for entering into this
document and Incurring obligations under this document.

34.10

Counterparts
This document may be executed In any number of counterparts, and this has the same
effect as If the signatures on the counterparts were on a single copy of this document.

34.11

34.12

Acknowledgement

(a)

Except as expressly set out in the Finance Documents, neither the Lender nor any
of its advisers have given any representation or warranty or other assurance to any
Obligor In relation to the Finance Documents or the transactions they contemplate.
Including as to Tax or other effects. The Obligors have not relied on any of them or
on any conduct (Including any recommendation) by any of them. The Obligors
have obtained their own Tax and legal advice.

(b)

Each Obligor Is liable for Its own costs and expenses In complying with any
Finance Document, including where it does so at the Lender's request or for the
Lender's benefit.

(c)

The Code of Banking Practice does not apply to a Finance Document or the
transactions under that Finance Document unless that Finance Document
expressly states to the contrary.

Governing law
This document Is governed by New South Wales law.

34.13

34.14

Jurisdiction

(a)

The courts having jurisdiction in New South Wales have exclusive jurisdiction to
settle any dispute arising out of or in connection with this document (including a
dispute regarding the existence, validity or termination of this document) (Dispute).

(b)

The Parties agree that those courts are the most appropriate and convenient courts
to settle Disputes and accordingly no Party will argue to the contrary.

(c)

Each Party irrevocably waives any objection it may now or In the future have to the
venue of any proceedings, and any claim it may now or In the future have that any
proceedings have been brought in an inconvenient forum, where that venue falls
within paragraph (a) above.

(d)

This clause 34.13 (Jurisdiction) Is for the benefit of the Lender only. As a result,
the Lender will not be prevented from taking proceedings relating to a Dispute In
any other courts with jurisdiction. To the extent allowed by law, the Lender may
take concurrent proceedings In any number of jurisdictions.

Deed
(a)

This document is executed and delivered as a deed.
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(b)

This document has been entered into on the date stated at the beginning of this
document.

(c)

This document binds each of the Obiigors executing it even if;
(i)

one or more of the persons named in this document as an Obiigor does not
execute this document or is not bound or ceases to be bound by this
document; or

(ii)

the Lender does not execute or only subsequentiy executes this document.
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Schedule 1 - Borrower and Guarantor

Part A - Borrower
Name

Address

Attention

Mainland Property Holdings Pty Ltd (ACN 635 667 436) in
its personal capacity and in Its capacity as trustee for the
Mission Beach Property Trust ABN 83 263 178 124

c/- James
Mawhinney, '04'
Suite 5, 365 Little
Collins Street,
Melbourne VIC
3000

The Directors

Mainland Property Holdings 2 Pty Ltd (ACN 635 950 113)
in its personal capacity and in its capacity as trustee for the
Mission Beach Property Trust No 2 ABN 12 439 863 154

c/- Pinnacle Group,
Level 7, 10 Queens
Road, Melbourne
VIC 3004

The Directors

Mainland Property Holdings 3 Pty Ltd (ACN 635 951 512)
In Its personal capacity and In its capacity as trustee for the
Mission Beach Property Trust No 3 ABN 34 568 905 212

c/- Pinnacle Group,
Level 7, 10 Queens
Road, Melbourne
VIC 3004

The Directors

Mainland Property Holdings 4 Pty Ltd (ACN 635 951 807)
in its personal capacity and in its capacity as trustee for the
Mission Beach Property Trust No 4 ABN 74 249 430 364

c/- Pinnacle Group,
Level 7, 10 Queens
Road, Melbourne
VIC 3004

The Directors

Mainland Property Holdings 5 Pty Ltd (ACN 635 955 814)
in its personal capacity and in its capacity as trustee for the
Mission Beach Property Trust No 5 ABN 77 383 091 917

c/- Pinnacle Group,
Level 7,10 Queens
Road, Melbourne
VIC 3004

The Directors

Mainland Property Holdings No 8 Pty Ltd (ACN 636 594
208) in its personal capacity and in its capacity as trustee
for the Mission Beach Property Trust No 8 ABN 21 382 330
973

c/- Pinnacle Group,
Level 7, 10 Queens
Road, Melbourne
VIC 3004

The Directors

Jarrah Lodge Holdings Pty Ltd (ACN 632 018 458) In its
personal capacity and In its capacity as trustee for the
Jarrah Lodge Trust ABN 81 980 437 748

d-

Pinnacle Group,
Level 7, 10 Queens
Road, Melbourne
VIC 3004

The Directors

Mission Beach Operations Pty Ltd ACN 636 018 847

c/- James
Mawhinney. '04'
Suite 5. 365 Little
Collins Street.
Melbourne VIC
3000.

The Directors, ^
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Part B - Guarantor
Name

Address

Attention

Mayfair Group Pty Ltd ACN 635 798 999

04' Suite 5, 365
Little Collins Street,
Melbourne VIC
3000

The Directors

James Peter Mawhinney

73 Mclntyres Road,
Park Orchards VIC
3114

James
Mawhinney
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Schedule 2 - Conditions Precedent
Part A - Conditions Precedent to Initial Utilisation
Unless expressly provided to the contrary in this Part A of Schedule 2, any document required to
be certified by this Part A of Schedule 2 must be certified as a true, complete and up to date copy
of the original by an Authorised Officer of, or by legal counsel acting on behalf of, the Borrower or
the applicable other Obligor, as appropriate, as at a date no earlier than 5 Business Days before
the date of this document.

General
(a)

(Verification Certificate) An original certificate dated no earlier than 5 Business
Days before the date of this document substantially in the form of Schedule 5 and
executed by 2 directors or the sole director, as applicable, of the Corporate Obligor,
with the attachments listed in the certificate, in relation to each Corporate Obligor
respectively.

(b)

(Natural Obligor and Attorney identification) in relation to each Natural Obligor
and any person that executes a Finance Document (including, in particular, a real
property mortgage) as an attorney for any Obligor:
(1)

an original of:
(A)

a current (non-expired) Australian passport; or

(B)

a current (non-expired) Australian driver's licence which includes a
photograph of the licence holder.

is to be produced for sighting (and copying) by an Authorised Officer of the
Lender or a solicitor acting on behalf of the Lender. For the avoidance of
doubt, the Lender will need to be able to collect the following information
from each Natural Obligor and any person that executes a Finance
Document (including, in particular, a real property mortgage) as an attorney
for any Obligor:

(ii)

(c)

(C)

the person's full name;

(D)

the person's date of birth; and

(E)

the person's residential address; and

the Lender is to be provided with all information and documents required
by the Lender to verify to its satisfaction the identity of the Natural Obligor
or the attorney, as applicable, to comply with AML CTF Laws.

(Finance Documents) An original of:
(I)

each Property Mortgage in respect of Property (Schedule A) and Property
(Schedule B);

(ii)

the General Security Deed; and

(ill)

each other Security Document that the Lender requires to be granted or
entered into on or prior to the date of this document.

each duly executed by each party to each such document and, where applicable,
delivered and in registrable form together with all duly executed documents and
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other things that the Lender requires to enable it to register any such Finance
Document with any Governmental Agency or on any applicable register.
(d)

(payment of Taxes) If required by the Lender:
(i)

evidence that any Taxes payable in connection with the entry into,
stamping and registration of any Finance Document in existence or which
Is required to be in existence as at the date of this document have been
paid and that each such Finance Document which is required to be
stamped has been appropriately stamped; or

(ii)

the amount of money which, in the Lender's opinion, is required for
payment of any Taxes payable in connection with the entry into, stamping
and registration of any Finance Document in existence or which is required
to be in existence as at the date of this document, together with all
documents that the Lender requires to enable it to properly stamp such
Finance Documents in all relevant jurisdictions.

(e)

(fees) Evidence of the payment of all fees, costs, expenses and charges which are
payable under or in connection with the Facility or any Finance Document on or
prior to the date of this document including each fee and charge payable under
clause 10 (Fees) at any time on or prior to the date of this document.

(f)

(discharges and releases) Original duly completed, dated and executed
discharges and releases, In registrable form (where required to be in registrable
form), of any Security (other than a Permitted Security) existing over any Secured
Property.

(g)

(registration for GST) Evidence that each Corporate Obligor has registered for the

(h)

(Material Authorisations) A certified copy of any development approval or other

purposes of complying with A New Tax System (Goods and Services Tax) Act
1999 (Oth) and any related legislation, regulations or statutory enactments.

Material Authorisation the Lender or any solicitor acting on behalf of the Lender
requests a copy of.

0)

(Tax groups) Confirmation that no Obligor is a party to any Tax Consolidated
Group or GST Group.

(D

(Financial Statements - Corporate Obligors) A copy of the most recent
Financial Statements of each Corporate Obligor (confirming it has incurred no
Financial Indebtedness other than Permitted Financial Indebtedness) prepared by
the Borrower's accountant.

(k)

(Financial position statement - Natural Obligors) In respect of each Natural
Obligor, a financial position (including assets and liabilities) statement in respect of
the Natural Obligor prepared by the Natural Obligor's accountant.

(I)

(know your customer) Any information, document or evidence required by the
Lender to enable the Lender to:
(i)

meet Its Internal 'Know Your Customer' compliance requirements and
normal operating procedures in connection with each Obligor and the
Facility;

(ii)

understand the tax position with respect to each Obligor; and

(ill)

understand the credit position with respect to each Obligor (including by
way of credit reference checks).
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Companies
(a)

(constituent documents) A certified copy of:
(i)

the certificate of registration: and

(ii)

the constitution or other constituent documents,

of each Corporate Obligor.

3.

(b)

(register of shareholders) A certified copy of the register of shareholders or
members of the Borrower.

(c)

(share certificates) The original share certificates in respect of all shares currently
on issue in the Borrower.

(d)

(share transfers in biank) An original share transfer form duly executed by or on
behalf of each shareholder with the name of the transferee, the consideration and
the date left blank corresponding to the shares in the Borrower held by the
shareholders.

(e)

(constitution amendment resolution) A copy of a resolution amending the
constitution of the Borrower in form and substance satisfactory to the Lender.

(f)

(Trust documents) In relation to each Trust respectively, a certified copy of:
(i)

the trust deed or other constituent document for the Trust;

(ii)

any document which amends, varies or supplements any document
referred to in paragraph (1) above (including any document which effects
the retirement and/or appointment of any trustee in relation to the Trust);
and

(ill)

a copy of a resolution amending the trust deed or other constituent
document for the Trust in form and substance satisfactory to the Lender.

Property
(a)

(Property documents) Each of the following items in respect of the Property
(Schedule A):
(i)

a title search in respect of each title comprising the Property (Schedule A)
and each title comprising the Property (Schedule B) evidencing results
satisfactory to the Lender; and

(ii)

(if a certificate of title has been issued) the original certificate of title in
respect of each title comprising the Property (Schedule A) and each title
comprising the Property (Schedule B);

(b)

(withdrawal of caveats) Original duly completed, dated and executed withdrawals
of caveat, in registrable form, of any caveat registered against a title of the Property
(Schedule A) or the Property (Schedule B) or any part of the Property (Schedule A)
or the Property (Schedule B).

(c)

(purchase price schedule) A schedule of each Property confirming the contracted
purchase price and settlement date for each Property.

(d)

(proposals affecting the Property) If required by the Lender, evidence that the
Property is not adversely affected by any proposals of any Governmental Agency.
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(e)

(Property requisitions) Complete replies to and compliance with all requisitions of
the Lender or any solicitor acting on behalf of the Lender relating to the Property.

(f)

(statutory payment certificate and rates and land tax) Evidence, including a
duly completed and executed statutory payment certificate (in the form required by
the Lender) from the Borrower, that all outstanding rates and land tax
corresponding to the Property have been paid or will be paid out of the proceeds of
the first Utilisation under this document.

(g)

(structure diagram) A structure diagram accurately depicting each Obligor, the
ownership of the shares in each Corporate Obligor and the ownership of the
Property.

(h)

(Inspection) The Property has been inspected by a representative of the Lender to
the Lender's satisfaction.

(i)

(meeting) The Lender has met with the directors of the Borrower.

G)

(Material Documents) An original or a certified copy of any Material Document
(including Leases) that the Lender requires to be prepared, granted or entered into
on or prior to the date of this document, duly executed, where applicable, by each
party to each such document and, where applicable, evidence of registration of
each such document with any applicable Governmental Agency.

(k)

(financing arrangements) Copies and details of all current and proposed finance
facilities and guarantees provided by the Obligors and any related entities and title
details of all Property owned or proposed to be purchased by the Borrower
(whether under the Facility or otherwise).

Other items
(a)

(declaration regarding independent legal advice) A copy of a declaration made
by the Natural Obligor regarding independent legal advice.

(b)

(legal costs) The amount of money required for the payment of the legal fees and
disbursements of legal counsel to the Lender in connection with the preparation,
negotiation, printing, execution, stamping and registration of the Finance
Documents and assisting with the conditions precedent and, if applicable, any
conditions subsequent process.

(c)

(searches and enquiries) The results of all searches and enquiries on the
Lender's behalf with respect to each Obligor and the Secured Property.

(d)

(other) Such other documents, evidence or Information as the Lender may require.
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Part B - Conditions Precedent to all Utilisations
Unless expressly provided to the contrary In this Part B of Schedule 2 any document required to be
certified by this Part B of Schedule 2 must be certified as a true, complete and up to date copy of
the original by an Authorised Officer of, or by legal counsel acting on behalf of, the Borrower or the
other applicable Obligor, as appropriate, as at a date no earlier than 5 Business Days before the
proposed Utilisation Date.

1.

General
(a)

(Authorisations) The Lender Is satisfied that all necessary Authorisations required
In connection with the making of the Utilisation are held.

(b)

(use of funds) The Lender is satisfied that the proceeds from all prior Utilisations
and the proceeds of the Utilisation requested, have only been, or will only be,
withdrawn, transferred or used in accordance with the requirements of the Finance
Documents, or as otherwise permitted by the Lender.

(c)

(Insurances) All Insurances required to be effected and maintained under the
Finance Documents are current and in effect and are acceptable to the Lender,

Property
(a)

(Finance Documents) An original of
(I)

each Property Mortgage In respect of Property to which the Utilisation
corresponds; and

(II)

each other Security Document that the Lender requires to be granted or
entered Into on or prior to the date of this document.

each duly executed by each party to each such document and, where applicable,
delivered and in registrable form together with all duly executed documents and
other things that the Lender requires to enable It to register any such Finance
Document with any Governmental Agency or on any applicable register.
(b)

(discharges and releases) Original duly completed, dated and executed
discharges and releases, In registrable form (where required to be In registrable
form), of any Security (other than a Permitted Security) existing over any Secured
Property.

(c)

(Property documents) Each of the following items in respect of the Property to
which the Utilisation corresponds:

(d)

3.

(i)

a title search in respect of each title comprising that Property evidencing
results satisfactory to the Lender; and

(II)

(if a certificate of title has been Issued) the original certificate of title in
respect of each title comprising that Property;

(withdrawal of caveats) Original duly completed, dated and executed withdrawals
of caveat, in registrable form, of any caveat registered against a title of the Property
to which the Utilisation corresponds.

Other Items
(a)

(Other information) The Lender has received. In form and substance satisfactory
to it, all other Information, evidence and documents reasonably requested by It.

Facility Agreement | 87119778.4

98

Facility Agreement | 87119778.4

99

Schedule 3 - Form of Utilisation Request
From: [#] (Borrower)
To:
Naplend Pty Limited ACN 619 325 889 in its capacity as trustee of the Naplend No. 13
Trust ABN 84 235 091 972 (Lender)
Attention: The Directors
Date:
[#] - Facility Agreement
We refer to the Facility Agreement dated [#] between, among others, the Lender and us, as
amended and/or restated from time to time (Facility Agreement).
This is a Utilisation Request.
3.

Terms defined in the Facility Agreement have the same meaning in this Utilisation Request
unless given a different meaning in this Utilisation Request.
We wish to borrow a Loan on the following terms:
Proposed Utilisation Date:

[proposed draw down date] (or, if that is not a
Business Day, the next Business Day)

Facility to be utilised:

Facility fl. 21

Amount:

$[amount proposed to be drawn] or, if less, the

Available Commitment in respect of Facility Fl.

21
Interest Period:

1 Month

5.

We confirm that each condition specified in clause 4 (Conditions of Utilisation) applicable to
the borrowing of the above Loan is either satisfied on or by the date of this Utilisation
Request or will be satisfied by the Utilisation Date [except as described in the notice dated
[date] given to you, a copy of which is attached].

6.

The proceeds of this Loan should be [credited as follows/paid as follows:] [specify
account(s) into which proceeds are required to be paid or party(ies) to whom cheque(s)
is/are required to be addressed].

The purpose of the Loan is [specify].

8.

We certify that as at the date of this Utilisation Request and as at the proposed Utilisation
Date no Default or Review Event is or will be continuing.

9.

This Utilisation Request is irrevocable.

Yours faithfully

Authorised Officer
For and on behalf of [#]
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Schedule 4 - Form of Compliance Certificate
From: [#] (Borrower)
To:
Naplend Pty Limited ACN {619 325 889} in its capacity as trustee of the Naplend No. 13
Trust ABN 84 235 091 972 (Lender)
Attention: [#]
Date:
[#] - Facility Agreement
We refer to the Facility Agreement dated [#] between, among others, the Lender and us, as
amended and/or restated from time to time (Facility Agreement).
This is a Compliance Certificate.
Terms defined in the Facility Agreement have the same meaning in this Compliance
Certificate unless given a different meaning in this Compliance Certificate.
We confirm that as at [insert date]:

5.

(a)

the Loan to Value Ratio (Lot 2, Explorers Drive) is:

(b)

the Loan to Value Ratio (Occupied) is:

(c)

the Loan to Value Ratio (Vacant) is:

We attach a schedule setting out the calculations corresponding to the above.

[option 1]

6.

[We confirm that the undertakings set out in clause 18 (Financial Covenants) are complied
with and have been complied with since [the date of the Facility Agreement] (Insert for the
first Compliance Certificate delivered)! [the date of the last Compliance Certificate
provided by us to you] (Insert for each Compliance Certificate subsequent to the first)
We confirm that no Default or Review Event has occurred and is continuing.]

[option 2]

8.

[We confirm that the undertakings set out in clause 18 (Financial Covenants) are complied
with and have been complied with since [the date of the Facility Agreement] (Insert for the
first Compliance Certificate delivered)/ [the date of the last Compliance Certificate
provided by us to you] (Insert for each Compliance Certificate subsequent to the first)
other than as described below:
(a)

Q

[Insert particulars of non-compliance]

Except to the extent that the non-compliance described above constitutes a Default or
Review Event, we confirm that no Default or Review Event has occurred and is continuing.]
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Yours faithfully

Director
[#]
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Schedule 5 - Form of Verification Certificate
[NOTE; To be signed by [two]/[a] directors] of the relevant company.]
From:

[name of Corporate Obligor] (Company)

Date:
To:
Naplend Pty Limited ACN {619 325 889} in its capacity as trustee of the Napiend No. 13
Trust ABN 84 235 091 972 (Lender)
Attention; [#]
[#] - Facility Agreement
[I am the sole director and sole company secretary]/[We are directors] of the Company and
[am]/[are] authorised to execute this certificate in the name of the Company.
[l]/[We] refer to the Facility Agreement dated [date] (Facility Agreement) between, among
others, the Lender and the Company.
This is a Verification Certificate.
Terms defined in the Facility Agreement have the same meaning in this Verification
Certificate unless given a different meaning in this Verification Certificate.
5.

Attached are complete, true and up to date copies of the following:

(a)

the constitutional documents of the Company (if any) (marked [ ]);

(b)

[a sole director's resolution]/[an extract of the minutes of a duly convened meeting
of the directors] of the Company (marked [ ]);

(c)

[optional include if applicable][ihe document which constitutes all of the terms of
the Trust of which the Company is trustee (marked [ ]).]

(d)

[optional include /Tapp//caib/e][an original [registered] power of attorney for the
execution of each Finance Document to which the Company is or is to be a party,
from the Company executed under common seal or by two directors or a director
and a secretary or the sole director and sole company secretary(marked [ ]);]

(e)

[optional include If applicable][the register of members of the Company (marked (

]);]

(0
(g)

[optional include /fapp//caWe][A structure chart (marked [ ]);]
[optional include If applicable][The most recent Financial Statements of the

Company (marked [ ]).]
(h)

The following Authorisations (marked [ ]):
(i)

[specify any Authorisations].

[l]/[We] certify that:
(a)

the Company has entered into or will enter into, as the context may require, each
Transaction Document to which it is or is to become a party [in its own capacity and
not as trustee of any trust or settlement]/[in its own capacity and in its capacity as
] Trust (Trust)];
trustee of the [
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(a)

no Insolvency Event has occurred in respect of the Company [or the Trust];

(b)

no litigation, arbitration, mediation, conciliation or administrative proceedings are
taking place, pending or, to [my]/[our] knowledge after due inquiry, threatened
which, if adversely determined, could have a Material Adverse Effect;

(c)

there are no unsatisfied judgments against the Company [or the Trust] In any court
of law or in equity;

(d)

Chapter 2E and Part 2J.3 of the Corporations Act 2001 (Cth) do not apply to the
transactions contemplated by the Transactions Documents to which the Company
is or is to become a party or, if Chapter 2E or Part 2J.3 does or will apply, neither
has been or will be breached by the entry into and the giving of effect to the
transactions contemplated by them;

(e)

the Company [and the Trust and the beneficiaries of the Trust] [has]/[have]
received or will receive, as the context may require, an adequate commercial
benefit in or as a result of the Company entering into, obtaining rights and incurring
obligations under the Transaction Documents to which it is, or is to become, a
party;

(0

the entry into the Transaction Documents to which the Company is or is to become
a party, and the performance of obligations under them, is in the best interests of
the Company, [the Trust and the beneficiaries of the Trust], is for a proper purpose
reasonably connected with the actual or potential business of the Company [and
the Trust and is part of the proper administration of the Trust] and is in accordance
with the Company's constitution [and the trust deed or any other constituent
document of or relating to the Trust]; and

(g)

the directors] of the Company noted that at the time of deciding to commit the
Company to the Transaction Documents to which the Company was to become a
party, the Company was solvent and there were reasonable grounds to expect that
if the Company executed the Transaction Documents to which the Company was
to become a party, and incurred the obligations under them, the Company would
continue to be able to pay all its debts as and when they became due and payable.

Signed by:

Director of [Company]
Print name

Director of [Company]
Print name

Date

Date
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Schedule 6 - Borrower Reports
PART A - BORROWER REPORT (WEEKLY)
Borrower Report (Weekly) means a weekly report provided by the Borrower to the Lender in form
and substance satisfactory to the Lender containing the below certifications, commentary, opinions,
particulars, details, evidence and other information.
For each Borrower Report (Weekly): an update as to the status of all Mayfair Group net fund
Inflows and commitments.

PART B - BORROWER REPORT (MONTHLY)
Borrower Report (Monthly) means a report provided by the Borrower to the Lender in form and
substance satisfactory to the Lender containing the below certifications, commentary, opinions,
particulars, details, evidence and other information.
For each Borrower Report (Monthly):
an update as to the status of all reports and submissions Issued to any Governmental
Agency in respect of the Property;
an update as to the status of all potential incoming financiers In respect of the Property or
the Obligors;
a schedule confirming In respect of the Property (Schedule C) that Is not yet owned by the
Borrower:

(a)

whether a corresponding sale contract has exchanged;

(b)

If a corresponding sale contract has exchanged:
(i)

whether the corresponding sale has completed:

(ii)

details of the corresponding purchaser;

(ill)

details of the corresponding sale price;

(Iv)

details of the corresponding scheduled (or, if known, actual) completion
date;

(v)

details of the corresponding deposit paid Including:

(vi)

Facility Agreement

(A)

whether it has been paid by way of cash or bank guarantee;

(B)

if paid in cash, details regarding where such deposit has been paid
or Is being held;

(C)

If paid by way of bank guarantee, whether or not such bank
guarantee is held by the Borrower's solicitor and if not held by the
Borrower's solicitor, details regarding where such bank guarantee
Is being held;

whether the corresponding sale contract has been terminated or rescinded
as at the date of the report, and If It has been terminated or rescinded,
specifying which party to the contract terminated or rescinded it and who is
entitled to the relevant deposit or claim under the relevant bank guarantee;
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(vii)

whether the Borrower reasonably considers it cannot complete in
accordance with the corresponding sale contract's terms, and if the
Borrower reasonably considers it cannot complete in accordance with the
corresponding sale contract's terms, specifying particulars regarding why
not;

a certified copy of the front page of each corresponding sale contract that has exchanged
or. If requested by the Lender in relation to any corresponding sale contract, a certified
copy of the entirety of the corresponding sale contract (In either case to the extent that a
certified copy has not previously been provided to the Lender);
5.

copies of any notices to any purchaser under any corresponding sale contract requiring
renewal or replacement of bank guarantees or letters of credit and confirmation regarding
the status of such renewals and replacements; and

6.

details of any unresolved dispute of which the Borrower is aware between any of the
Borrower and/or any purchaser under a corresponding sale contract.
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Title Details

Lot 10 on Registered Plan 710564
(Title Reference 20353099)
Lot 10 on Registered Plan 722817
(Title Reference 20750092)

Address

20 Donkrn Lane, Mission
Beach OLD 4852

31 Banfield Parade,
Wonqaiing Beach OLD 4852

1. MPH2

2. MPH
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#

Registered
Proprietor /
Purchaser

PART A - PROPERTY (SCHEDULE A)

Vacant

Residential

Property
Type

1

$375,000

$980,777

Total

N

Y

Settled as of
15/01/2020

30%

40%

Lender
LVR

$0

$392,311

Funds
Released on
Settlement

$112,500

$0

Funds to be
released
Progressively

MPH8 means Mainland Property Holdings No 8 Pty Ltd (ACN 636 594 208) in its personal capacity and in its capacity as trustee for the Mission Beach
Property Trust No 8 ABN 21 382 330 973

MPH3 means Mainland Property Holdings 3 Pty Ltd (ACN 635 951 512) in its personal capacity and in its capacity as trustee for the Mission Beach Property
Trust No 3 ABN 34 568 905 212

MPH2 means Mainland Property Holdings 2 Pty Ltd (ACN 635 950 113) in its personal capacity and/or in its capacity as trustee for the Mission Beach
Property Trust No 2 ABN 12 439 863 154

MPH means Mainland Property Holdings Pty Ltd (ACN 635 667 435) in its personal capacity and in its capacity as trustee for the Mission Beach Property
Trust ABN 83 263 178124

JLH means Jarrah Lodge Holdings Pty Ltd (ACN 632 018 458) in its personal capacity and in its capacity as trustee for the Jarrah Lodge Trust ABN 81 980
437 748

Approved Acceding Party means a company that has acceded to this document in accordance with this Facility Agreement on terms satisfactory to the
Lender in its absolute discretion..

In this Schedule:

Schedule 7 - Property

( Formatted: Font: Not Bold

]

$0

$0

$0

$2,825,000
$0

$472,057
$276,000
$307,786

$0

$307,786

30%
40%

30%

59%
30%

Y
Y
Y

N
Y

$1,573,523
$690,000
$1,025,953

$4,750,000
$1,025,953

Vacant
Residential
Vacant

Vacant
Vacant

Lot 56 on Crown Plan CWL3408
(Title Reference 21385234)
Lot 41 on Registered Plan 710139
(Title Reference 20383099)
Lot 1 on Survey Plan 174173 (Title
Reference 50559062)
Lot 2 on Survey Plan 158022 (Title
Reference 50620782)
Lot 6 onSurvey Plan 174173 (Title
Reference 50559067)

46 Kennedy Esplanade, South
Mission Beach QLD 4852

Lot 1 on 73 Exptoners Drive,
South Mission Beach QLD
4852

Lot 2 Explorers Drive. South
Mission Beach QLD 4852

Lot 6 on 73 Explorers Drive,
South Mission Beach QLD
4852
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13 MPH

12 JLH

11 MPH

10 MPH2

MPH

MPH

2

169 Reid Road, Wongaling
Beach QLD 4852

$216,000
$0

30%

N

$720,000

Vacant

Lot 15 on Survey Plan 152299 (Title
Reference 50427660)

78 Reid Road, Wongaling
Beach QLD 4852

$0

30%

Vacant

Lot on Registered Plan 710978 (Title
Reference 20405056)

48 Marine Parade, Mission
Beach QLD 4852

MPH

N

$870,000

Residential

Lot 23 on Registered Plan 749233
(Title Reference 21439064)

94 Reid Road, Wongaling
Beach QLD 4852

MPH

$240,000

$348,000

$202,500

$800,000

$0

$900.0000

$0

N

$675,000

Vacant

Lot 25 on Registered Plan 722932
(Title Reference 20762096)

1 Banfield Parade - (Dunk
View Caravan Park Corner
Block), Wongaling Beach QLD
4852

5. MPH

$0

40%

Y

$600,000

Residential

Lot 1 on Registered Plan 729514
(Title Reference 20984004)

MPH2

30%

N

N

$0

$3,000,000

30%

Vacant

$240,000

Lot 15 on Registered Plan 710648
(Title Reference 20789245)

Lot 14 on Registered Plan 710648
(Title Reference 20484202)

Lot 6 on Registered Plan 907229
(Title Reference 50204820)

40%

95-101 Banfleld Parade
Hal'. Wongaling Boach QLD
4852

10 Kennedy Esplanade, South
Mission Beach QLD 4852

MPH8

Lot 11 on Survey Plan 174172 (Title
Reference 50559075)
Lot 13 on Survey Plan 174172 (Title
Reference 50559077)
Lot 36 on Registered Plan 712080
(Title Reference 20417082)
Lot 37 on Registered Plan 712080
(Title Reference 20417090) and Lot
38 on Registered Plan 712080 (Title
Reference 20461110)
Title Reference 21533036
Title Reference 21286164
Title Reference 21219183
Title Reference 21396228
Title Reference 21362130
Title Reference 20804097 &
20804098
Title Reference 20342207

Lot 11 on 73 Explorers Drive,
South Mission Beach QLD
4852

Lot 13 on 73 Explorers Drive,
South Mission Beach QLD
4852

19 Donkin Lane, Mission
Beach QLD 4852

21-23 Porter Promenade,
Mission Beach QLD 4852

2D Reid Road, Wongaling
Beach QLD 4852

28 Seafarer St, South Mission
Beach, QLD 4852

3 Explorers Or, South Mission
Beach, QLD 4852

1/23 The Boulevard, South
Mission Beach, QLD 4852

5 Giufre Crescent, Wongaling
Beach. QLD 4852

Lot 13 & 14 Porter
Promenade, Missions Beach,
QLD 4852

72 Kennedy Esplanade, South
Mission Beach, QLD 4852

15 MPH2

16 MPH

17 MPH2

IS MPH2

19 MPH2

20 MPH

21 MPH

22 MPH

23 MPH2

24 MPH2

25 MPH2
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Lot 12 on Survey Plan 174172 (Title
Reference 50559076)

Lot 12 on 73 Explorers Drive,
South Mission Beach QLD
4852

14 MPH

Residential

Residential

Residential

Vacant Land

Vacant Land

Vacant tand

Residential

Residential

Residential

Vacant

Residential

Vacant

3

$469,000

$575,000

$340,000

$302,500

$387,000

$295,000

$1,285,000

$810,000

$480,000

$0780,ooe

$2,150,000

$1,798,091

Y

Y

Y

Y

Y

Y

N

Y

Y

N

Y

Y

40%

40%

40%

30%

30%

30%

40%

40%

40%

30%

40%

30%

$0

$0

$0

$0

$0

$0

$0

$324,000

$192,000

$0

$860,000

$539,427

$188,000

$230,000

$136,000

$91,000

$116,000

$89,000

$514,000

$0

$0

$023-1,000

$0

$0

22

30%

0%

£2.637.000 iL

$700.000

Vacant

Business

Title Reference 51188030

N/A

Dunk View Caravan Park
fLandl -21-35 Webb Road.
Wonaalina Beach. OLD 4852

Dunk View Caravan Park
fBusinessl - 21-35 Webb
Road. Wonaalina Beach. OLD
4852

2§ MPH2

36 MPH3

37 Approved
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38 MPH3

4

J1

29%

jo
40%

N

$1.300.000

Residential

.Title Reference 50307309

36 Pacific Parade. Mission
Beach. OLD 4852

34 MPH2

£800.000

20

40%

N

£950.000

Residential

.Title Reference 20767171

16 Reid Road. Wongaling
Beach. OLD 4852

33 MPH

Backpackers

22

40%

$875.000 _ N

Residential

.Title Reference 20345030

23 Mitchell Street. South
Mission Beach OLD 4852

Title Reference 21372157

SO

40%

N

$1.290.000

Residential

24 Kennedy Esplanade. South .Title Reference 50588365
Mission Beach OLD 4852

32 MPH

28 Wonaalina Beach Road Absolute Backpackers'.
Wongaling Beach OLD 4852

SO

40%

N

$1.150.000

Residential

.Title Reference 50404737

34 Reid Road. Wongaling
Beach. OLD 4852

31 MPH

Sfl

22

10

30%

N

$350.000

Vacant

.Title Reference 21431162

32 Wongaling Beach Road.
Wonqslinn Beach. OLD 4852

30 MPH

N

$520,000

£0

40%

H

£648.000

Residential

.Title Reference 21406160

1 Jessie Lane. South Mission
Beach OLD 4852

29 MPH2

Acceding Party

$380.000

JO

40%

NL

$865.000

Residential

.Title Referenne 20887092

28 Koda SlreRl. Wongaling
Beach. OLD 4852

28 MPH2

£234.000

jo

$791.100

$350.000

$516.000

$460.000

$105.000

S259.200

1346.000

$332,000

$0

40%

Y

$830,000

Residential

Title Reference 21353165

BA Reid Rd, Wongaling
Beach. OLD 4852

27 MPH2

$1,012,000

$0

40%

Y

$2,530,000

Residential

Title Reference 20823013

Lot 4 Wylie Rd, Mission
Beach, OLD 4852

26 JLH
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Shop 3, 4 & 5 1996 Tully Mission
Beach Road, Wongaling Beach
QLD 4852

Lot 6 on Building Unit Plan
70378 (Title Reference
21260030); and

Shop 6 & 7/1996 Tuiiy Mission
Beach Road, Wongaling Beach
QLD 4852

MPH3

Lot 2 on Registered Plan
728439 (Title Reference
20972113)

13 Pacific Parade, Mission Beach
QLD 4852

MPH

6.

Lot 24 on Registered Plan
711000 (Title Reference
20436007)

62 Porter Promenade, Mission
Beach QLD 4852

MPH

Lot 5 on Building Unit Plan
70378 (Title Reference
21260029)

21260028)

Lot 4 on Building Unit Plan
70378 (Title Reference

Lot 3 on Building Unit Plan
70378 (Title Reference
21260027)

Lot 7 on Building Unit Plan
70378 (Title Reference
21260031)

Lot 301 on Crown Plan
W11133 (Title Reference
21262051)

127 Reid Road, Wongaling Beach
QLD 4852

MPH

MPH3

Vacanttand

Lot 46 on Registered Plan
726804 (Title Reference
20887106)

4 Wongaling Beach Road,
Wongaling Beach QLD 4852

MPH

Commercial

Commercial

Residential

Vacant Land

Vacant Land

Property
Type

Title Details

Address

Registered
Proprietor I
Purchaser

5.

#

PART B - PROPERTY (SCHEDULE B)

5

$220,000

$180,000

$390,000

$325,000

$170,000

$174,668

Total

Y

Y

Y

Y

Y

Y

Settled as
of 15/01/20

0%

0%

0%

0%

0%

0%

Lender
LVR

$0

$0

$0

$0

$0

$0

Funds Released
on Settlement

$0

$0

$0

$0

$0

$0

Funds to be
released
Progressively

0%

Y

Y

Y

$115,000

$650,000

Vacant Land

Vacant Land

Lot 4 on Registered Plan
746010 (Title Reference
21342045)
Lot 105 on Survey Plan
281940 (Title Reference
51069956)

8 Buccaneer Street, South Mission
Beach QLD 4852

$79,000

Vacant Land

Lot 603 on Crown Plan
S8833 (Title Reference

40 Mitchell Street, South Mission
Beach QLD 4852

15 MPH2
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6

0%

Y

$493,000

Residential

Lot 3 on Registered Plan
732104 (Title Reference
21058085)

11 Oceanview Drive, Wongaling
Beach QLD 4852

14 MPH

5 Commodore Street, South
Mission Beach QLD 4852

0%

Y

$95,000

Vacant Land

Lot 2 on Survey Plan
190288 (Title Reference
50653883)

3 Buccaneer Street, South Mission
Beach QLD 4S52

13 MPH2

16 MPH

0%

Y

$234,000

Residential

Lot 39 on Registered Plan
746010 (Title Reference
21342059)

Lot 105 Dickinson Street,
Wongaling Beach QLD 4852

0%

0%

12 MPH3

11 MPH

0%

Y

$158,000

Vacant Land

Lot 61 on Registered Plan
905270 (Title Reference
50207647)

0%

Y

34 Mission Circie, Wongaling Beach
QLD 4852

$140,000

Vacant Land

Lot 31 on Survey Plan
166152 (Title Reference
50492138)

0%

0%

Y

Y

10 MPH

$345,000

$400,000

Vacant Land

Commercial

Lot 27 on Registered Plan
712080 (Title Reference
20417085)

21260026)

Lot 2 on Building Unit Plan
70378 (Title Reference

Lot 1 on Building Unit Pian
70378 (Title Reference
21260025)

5 Southward Street, Mission Beach
QLD 4852

1 Donkin Lane, Mission Beach QLD
4852

Shop 1 & 2 1996 Tully Mission
Beach Road, Wongaling Beach
QLD 4852

MPH

MPH

MPH3

$0

$0

$0

$0

$0

$0

$0

$0
$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

Lot 57 on Registered Plan
748459 (Title Reference
21391164)
Lot 36 on Survey Plan
202294 (Title Reference
50674606)
Lot 50 on Survey Plan
190509 (Title Reference
50697571)
Lot 126 on Survey Plan
229306 (Title Reference
50789318)
Lot 12 on Group Titles Plan
70268 (Title Reference
21396239)
Lot 4 on Survey Plan
182472 (Title Reference
50613410)
Lot 15 on Group Title Plan
70268 (Title Reference
21396242)
Lot 17 on Survey Plan
210305 (Title Reference
50703073)

20 Admiralty Street, South Mission
Beach QLD 4852

1 Clipper Court, South Mission
Beach QLD 4852

36 Sanctuary Crescent, Wongaling
Beach QLD 4852

4 Sandy Close, Mission Beach QLD
4852

12/23 The Boulevard, South
Mission Beach QLD 4852

8 Clipper Court, South Mission
Beach QLD 4852

15/23 The Boulevard. South
Mission Beach QLD 4852

34 Clipper Court, South Mission
Beach QLD 4852

32 Clipper Court, South Mission

19 MPH

20 MPH

21 MPH

22 MPH

23 MPH

24 MPH

25 MPH

26 MPH

27 MPH
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Lot 16 on Survey Plan

Lot 23 on Survey Plan
132237 (Title Reference
50324814)

4 The Boulevard, South Mission
Beach QLD 4852

18 MPH

OLD 4852

Lot 178 on Survey Plan
267872 (Title Reference
50992343)

17 MPH

63 Shelly Court, Mission Beach

21558193)

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

7

$108,000

$80,000

$102,500

$87,500

$68,500

$62,000

$120,000

$110,000

$72,000

$78,000

$62,000

Y

Y

Y

Y

Y

Y

Y

Y

Y

Y

Y

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

0%

0%

0%

0%

0%

0%

0%

Y

Y

Y

Y

Y

Y

Y

Y

$86,000

$70,000

$49,000

$130,000

$360,000

$105,000

$107,500

$115,000

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Residential

Vacant Land

Vacant Land

Vacant Land

Lot 18 on Survey Plan
210305 (Title Reference
50703074)
Lot 122 on Registered Plan
898580 (Title Reference
50120765)
Lot 6 on Crown Plan
E72911 (Title Reference
20992099)
Lot 10 on Survey Plan
222256 (Title Reference
50753535)
Lot 39 on Survey Plan
190305 (Title Reference
50623437)
Lot 19 on Survey Plan
213032 (Title Reference
50729374)
Lot 2 on Survey Plan
202144 (Title Reference
50679679)
Lot 15 on Registered Plan
741645 (Title Reference
21294068)

36 Clipper Court, South Mission
Beach QLD 4852

37 Dunkali Crescent, Wongaling
Beach QLD 4852

Lot 6 on Bruce Highway (also
known as 33 Bruce Highway), El
Arish QLD 4855

3 Nautilus Street, Mission Beach
QLD 4852

2 Riverside Terrace, South Mission
Beach QLD 4852

69 Rockingham Drive, Wongaling
Beach QLD 4852

14 Bedarra Terrace, South Mission
Beach QLD 4852

14 Seaview Street, Mission Beach
QLD 4852

8

0%

Y

$75,000

Vacant Land

Lot 21 on Survey Plan
132237 (Title Reference
50324812)

8 The Boulevard, South Mission
Beach QLD 4852

0%

0%

Y

$108,000

Vacant Land

Lot 15 on Survey Plan
231371 (Title Reference
50884168)

30 Clipper Court, South Mission
Beach QLD 4852
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37 MPH

36 MPH

35 MPH

34 MPH2

33 MPH

32 MPH3

31 MPH

30 MPH

29 MPH

28 MPH

231371 (Title Reference
50884169)

Beach OLD 4852

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

40 Mariner Drive, South Mission
Beach OLD 4852

33 Jackey Jackey Street, South
Mission Beach QLD 4852

10 Shelly Court, Mission Beach
QLD 4852

12 Shelly Court, Mission Beach
QLD 4852

2 Reef Close, Mission Beach QLD
4852

Lot 2 on Bruce Highway (also
known as 60836 Bruce Highway),
Friday Pocket QLD 4855

30 The Boulevard, South Mission
Beach QLD 4852

28 Porter Promenade, Mission
Beach, QLD 4852

18 & 31 Genoa Court, South
Mission Beach, QLD 4652

7 Commodore Street, South
Mission Beach, QLD 4852

29 Sanctuary Cr, Wongaling Beach,

39 MPH

40 MPH

41 MPH

42 MPH

43 MPH

44 MPH3

45 MPH

46 MPH

47 MPH

48 MPH

49 MPH
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16 Admiralty Street, South Mission
Beach OLD 4852

38 MPH

Title Reference 50697555

Title Reference 21037139

Title Reference 50565912 &
50565913

Title Reference 21117007

Lot 10 on Survey Plan
105995 (Title Reference
50218167)

Lot 2 on Registered Plan
746178 (Title Reference
21350116)

Lot 15 on Survey Plan
184662 (Title Reference
50766397)

Lot 157 on Survey Plan
267872 (Title Reference
50992324)

Lot 156 on Survey Plan
267872 (Title Reference
50992323)

Lot 47 on Survey Plan
223145 (Title Reference
50768536)

Lot 17 on Survey Plan
174162 (Title Reference
50521478)

Lot 55 on Registered Plan
746459 (Title Reference
21391162)

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

9

$137,000

$90,000

$130,000

$150,000

$75,000

$195,000

$60,000

$56,000

$56,000

$110,000

$87,500

$110,000

Y

Y

Y

Y

Y

Y

Y

Y

Y

Y

Y

Y

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

$0

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

Y

Y

Y

Y

Y

Y

Y

Y

Y

Y

Y

Y

$90,000

$112,000

$140,000

$145,000

$125,000

$84,000

$108,000

$70,000

$120,000

$135,000

$135,000

$68,000

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Commercial

Vacant Land

Title Reference 50565908

Title Reference 50521468

Title Reference 20819171

Title Reference 50697552

Title Reference 50766441

Title Reference 50113773

Title Reference 50521469

Title Reference 50781526

Title Reference 21458040

Title Reference 50887609

Tiflo Reference 21260032

Title Reference 50992314

13 Genoa Crt, South Mission
Beach, OLD 4852

18 Mariner Drive, South Mission
Beach, OLD 4852

103 Reid Road, Wongaiing Beach,
OLD 4852

23 Sanctuary Crescent, Wongaiing
Beach, OLD 4852

6 Casuarina Cr, Mission Beach,
OLD 4852

48 Dunkalli Crescent, Wongaiing
Beach, OLD 4852

20 Mariner Drive, South Mission
Beach, OLD 4852

25 Jackey Jackey St, South Mission
Beach, OLD 4852

29 Dunkalli Cr, Wongaiing Beach,
OLD 4852

6 Purtaboi Close, Mission Beach,
OLD 4852

Shop 8/1996 Tully Mission Beach
Road, Wongaiing Beach, OLD 4852

31 Shelly Court, Mission Beach,

52 MPH

53 MPH

54 MPH

55 MPH

56 MPH

57 MPH

58 MPH

59 MPH

60 MPH

61 MPH

62 MPH3

63 MPH

10

$0

$0

0%

Y

$100,000

Vacant Land

Title Reference 50550761

12 Midshipman Street, South
Mission Beach, OLD 4852

51 MPH
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$0

$0

0%

Y

$155,000

Vacant Land

Title Reference 20716180

41 Mission Drive, South Mission
Beach, OLD 4852

50 MPH

OLD 4852

15 Nivosa Court, Mission Beach,
OLD 4852

38 Mariner Drive, South Mission
Beach. OLD 4852

50 Midshipman Street, South
Mission Beach, OLD 4852

16 Sheiiy Court, Mission Beach,
OLD 4852

7 Rise Crescent (Lot 103), Mission
Beach, OLD 4852

Lot 112 Rise Crescent, Mission
Beach, OLD 4852

14/23 The Boulevard. South
Mission Beach, OLD 4852

Shoo 9/1996 Tullv Mission Beach
Road. WonQalina
Beach
OLD 4852 i
-i." i
i i niii" Jini''^i

5 Dunkalli Crescent. Wonaalina
Beach OLD 4852

9 Coral Close. Mission Beach. OLD
4852

46 Sanctuary Crescent. Wonaalina
Beach OLD 4852

7 Dunkalli Crescent. Wonaalina
Beach OLD 4852

65 MPH

66 MPH

67 MPH

68 MPH

69 MPH

70 MPH

71 MPH

72 MPH3

73 MPH

74 MPH

75 MPH

76 MPH
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6 Bedarra Terrace, South Mission
Beach. OLD 4852

64 MPH

OLD 4852

Title Reference 21458045

Title Reference £0697566

Title Reference 50992303

Title Reference 21458044

Title Reference 21260033

Title Reference 21396241

Title Reference 50836342

Titie Reference 50836333

Title Reference 50992326

Title Reference 50550745

Titie Reference 50521477

Titie Reference 50743341

Titie Reference 50243976

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Commercial

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

Vacant Land

11

$89.900

$125.000

$60.000

$97.000

$130.000

$105,000

$120,000

$235,000

$60,000

$69,000

$87,500

$81,000

$78,500

X

Y

Y

Y

Y

Y

Y

Y

Y

Y

0%

o%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

0%

$0

JO

JO

SO

JO

$0

$0

$0

$0

$0

$0

$0

$0

SO

M

10

JO

JO

$0

$0

$0

$0

$0

$0

$0

$0

( Formatted: Font: 8 pt

Foimatted: Font: 8 pt

{ Formatted: Font: 8 pt

Formatted: Font: 8 pt
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160 Rcid Road

20 Donkin Lone

127 Reid Road

Shop 6 & 7/1006 Tully Mission Beach Road

Shop 3, 4 & 5 1006 Tully Mission Beach
Road
Shop 1 & 2 1006 Tully Mission Beach Road

33 Bruce Highway

Lot 1, 73 Explorers Drive

3 Buccaneer Street

<10 Mitchell Street

11 Oceanvicw Drive

46 Kennedy Esplanade

60836 Bruce highway

1 Donkin Lane

10/25/2010

11/06/2010

11/15/2010

11/18/2010

11/18/2010

11/18/2010

11/21/2010

11/21/2010

11/21/2010

11/22/2010

11/22/2010

11/22/2010

11/22/2010

11/22/2010
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Wongoling Beach

4 Wongoling Beach Road

13

Mission Beach

El Arish

South Mission Beach

Wongaling Beach

South Mission Beach

South Mission Beach

South Mission Beach

El Arish

Wongaling Beach

Wongaling Beach

Wongaling Beach

Wongoling Beach

Mission Beach

Wongoling Beach

Suburb

Address

Settlement Due (Format is
MM/DD/YYYY)
10/23/2019

PART C - PROPERTY (SCHEDULE C)

p|

Block
(residential)

(residential)

PjiaidLt
1—

(residential)
Residential
Property

DTvvrix

Block
(residential)
Block
(residential)
Rosidontlal
Property
Residential
Property

Commercial

Commercial

(residential)
Commercial

DTWIX

p

Property

(residential)
RoGldentio!

Block

(rcGidcntial)

Block

Type

$ 105,000.00

$ 675,000.00

$ 103,000.00

$ 234,000.00

$ 1,025,053.00

$ 40,000.00

$ 220,000.00

$ 180,000.00

$ 039,770.00

$ 1,500,000.00

$ 168,000.00

Purchase Price

RcsidentiDl

Property
Block
Block

South Mission Beach
South Mission Beach
South Mission Beach
South Mission Beach
South Mission Beoch
WongDiing
MiGGion Beach

Wongaling Beach
South Mission Beach

2 Riverside Terrace

Lot 11, 73 Explorers Drive

<1 The Boulevard

20 Admiralty Street

1 Clipper Court

34 MiGGion Circle

5 Southward Street

36 Sanctuory Cres

8 Buccaneer Street

11/25/2010

11/25/2010

11/25/2010

11/26/2010

11/26/2010

11/26/2019

11/26/2010

11/27/2010

11/27/2010

Wongaling Beach
South Mission Beach

60 Rockingham Close

Lot 6, 73 Explorers Drive

11/28/2010

11/28/2019

14

South Mission Beach

12/23 The Boulevard

11/28/2010
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South Mission Beach

30 The Boulevard

Mission Beach

11/28/2010

11/27/2010

(resldentiol)
RcGidential

MiGGion Beoch

63 Sheliy Court

11/25/2010

Beach

Block

South MiSGion Beoch

5 Commodore Street

11/25/2010

(rcsidontial)
Block
(residentiDl)

$ 1,025,053.00

$ 105,000.00

$ 68,500.00

$ 75,000.00

$ 115,000,00
(residential)
Block
(residential)
Block
(residential)
Block

$ 120,000.00
(residential)
Block
(residential)

$ 140,000.00

$ 158,000.00

$ 110,000.00

$ 72,000.00

$ 2,150,000.00

$ 360,000.00

$ 62,000.00

$ 70,000.00

$ 130,000.00

$ 180,000.00

P /*>f If
L>IvJ V-rV

l

(residential)
Block
(residential)

Block
(residential)

(residential)

Property

(roGidentiai)

Block

(rcsidontial)

MiSGion Beach

3 Nautiluo Street

11/25/2019

RGsidcntial
Property
Block

Mission Beach

10 Donkin Lane

11/22/2010

1-1 Seavlcw St

8 Clipper Court

21 23 Porter Promenade

13 Pacific Parade

62 Porter Promenade

33 Jackcy Jackcy St

34 Clipper Court

32 Clipper Court

30 Clipper Court

8 The Boulevard

10 Kennedy Esplanade

36 Clipper Court

10 Shelly Court

50 Midshipman Street

12 Shelly Court

6 Bedarra Terrace

11/20/2010

12/02/2010

12/02/2010

12/03/2010

12/03/2010

12/01/2010

12/06/2010

12/06/2010

12/06/2010

12/06/2010

12/06/2010

12/06/2010

12/00/2010

12/00/2010

12/00/2010

12/00/2010
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I'l Bcdorro Terrace

11/28/2010

15

South Mission Beach

Mission Beach

South Mission Beach

Mission Beach

South Mission Beach

South Mission Beach

South Mission Beach

South Mission Beach

South Mission Beach

South Mission Beach

South Mission Beach

Mission Beach

Mission Beach

Mission Beach

South Mission Beach

Mission Beach

South Mission Beach

(residcntiDl)

(residential)
Block

P [/-splr
OIUL.R.

(residential)

(residential)

(residential)
Block
(residential)
Residential
Property
Block
(residential)

(residential)
Block
(residential)

P|QC|(

(residential)

P I ^lyDP UL.IV

(residential)

(residential)
RcGidcntial
Property
Residential
Property

(residential)

(roGidcntial)

$ 78,500.00

$ 56,000.00

$ 60,000.00

$ 56,000.00

$ 86,000.00

$ 600,000.00

$ 75,000.00

$ 108,000.00

$ 108,000.00

$ 80,000.00

$ 110,000.00

$ 325,000.00

$ 300,000.00

$ 810,000.00

$ 87,500.00

$ 115,000.00

$ 107,500.00

South MiGGion Beach
South Mission Beach
South MiGGion Beach
South MiGGion Beach
Wongaling Beach
South Miosion Beach
Mission Beach
Miosion Beach
Mission Beach
South Mission Beach
Wongaling Beach
South Mission Beach
Wongaling Beach
Wongaling Beach
South Mission Beach
Mission Beach

40 Mariner Drive

38 Mariner Drive

16 Admiralty St

Lot 12, 73 Explorers Drive

Lot 105 Dickinson Street

15/23 The Boulevard

16 Shelly Court

7 Rise Crescent (Lot 103)

Lot 112 Rise CrcGcont

1 ^ / 2 3 T h e Boulevard St

37 Dunkalll Crescent

28 Seafarer Street

2D Reid Road

1 Banfield—(Dunk View Caravan Park
Corner Block)
3 Explorers Drive

Lot 1 Wylie Rd

12/09/2019

12/09/2019

12/09/2019

12/11/2019

12/12/2019

12/12/2019

12/16/2019

12/18/2019

12/18/2019

12/19/2019

12/19/2010

12/20/2019

12/20/2019

12/20/2019

12/24/2019
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Mission Beach

2 Roof CIOGG

12/00/2010

12/23/2019

Mission Beach

15 Nlvosa Court

12/00/2010

Residential
Property

(reGidential)

(residential)
Block

(residential)
Block
(residential)
Block
(residential)
Residential
Property

(residential)

Block
(rosidentiol)
Block
(residential)

(reGidential)

Pj

(residential)

Block

(reGidential)

(reoldential)
Block

(residential)

TTTvTvriv

$ 2,530,000.00

$ 387,000.00

$ 675,000.00

$ 1,285,000.00

$ 205,000.00

$ 70,000.00

$ 105,000.00

$ 120,000.00

$ 235,000.00

$ 60,000.00

$ 102,500.00

$ 650,000.00

$ 1,798,001.00

$ 110,000.00

$ 87,500.00

$ 87,500.00

$ 60,000.00

(rcsidcntiol)

$ 81,000.00

P.IQPW

(rooidontiol)
Block
(rcsidcntiol)

South MiGGion Beach
Wongaling
South MiGGion

South MiGGion Boach
North MiGGion

Wongaling Beach
Wongaling Beach
MiGGion Beach

Garners Beach
Wongaling Beach
Wongaling Beach
South Mission
South MiGGion Beach

Wongaling Beach

18 & 31 Genoa Court

23 Sanctuary Crescent

7 Commodore Street

20 Mariner Drive

6 Caauarina Cr

20 Dunlcalli Cr

31 Reid Road

28 Porter Promenade

34 Holt Road

20 Sanctuary Cr

Shop 8/1006 Tully Mission Beach Road

12 Midshipman Street

13 Genoa Crt

103 Reid Road

18 Mariner Drive

01/02/2020

01/02/2020

01/02/2020

01/02/2020

01/02/2020

01/02/2020

01/02/2020

01/02/2020

01/02/2020

01/02/2020

01/02/2020

01/02/2020

01/02/2020

01/02/2020

01/02/2020
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$ 130,000.00

(residential)
Bloclc

Wongaling Beach

Lot 13/ 27 Giufre Crescent

01/02/2020

17

South MiGGion

$ 162,500.00

(roGidontlal)
Block

Block
(residential)
Block
(residential)

(rcGidcntial)

Block
(residential)
Block

(rcoidcntial)
Commercial

Residential
Property

(rcGidcntial)

Property

RcGidcntial

(rcaldGntlal)

(rGGidontial)

DI

^TTxTXTix

(rGGldcntial)

(rcGidcntial)

Bl ock

(rGGldcntial)

^|QC[(

(rcGidcntial)

$ 112,000.00

$ 140,000.00

$ 00,000.00

$ 100,000.00

$ 135,000.00

$ 137,000.00

$ 840,000.00

$ 150,000.00

$ 1,150,000.00

$ 120,000.00

$ 125,000.00

$ 108,000.00

$ 90,000.00

$ 145,000.00

$ 70,000.00

Block

South MiGGion Boach

25 Jockey Jackoy St

$ 84,000.00

01/02/2020

(rGsidcntiol)

Block

Wongaling Bcoch

48 Dunkalli Croscont

01/02/2020

Bingil Bay
North Mission
South Mission Beach
Wongaling Beach
Wongaling Beach
Mission Beach
Mission Beach
Wongaling Beach
Wongaling Beach

72 Kennedy Esplanade

28 koda street

31 Shelly Court

8a Reid Road

16 Cutten Street

Lot 13 & 11 Porter Promcnode

66 Kennedy Esplanade

5 Dunkalli Crescent

46 Sanctuary Crescent

0 Coral Close

18 Unsworth Drive

4, 8 & 10 Reef Street

Lots 1-4 & Lot 22 Seavlew Court + Lot 11/
14 Shore Street
85 Wheatley Parade

01/06/2020

01/06/2020

01/06/2020

01/06/2020

01/06/2020

01/06/2020

01/08/2020

01/13/2020

01/13/2020

01/14/2020

01/15/2020

01/15/2020

01/15/2020
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01/16/2020

$ 302,500.00

P

South Mission

1/23 The Boulevard

01/03/2020

18

Wongaling Beach

Wongaling Beach

North Mission

Wongaling Beach

South Mission

$ 340,000.00

RcGidontial
Property

Wongaling Beach

5 Glufre Crescent

Block
(residential)
Block
(residential)
Block
(residential)
Block
(residential)

(rcGidentiol)

(residential)
Block

Residential
Property
Residential
Property
Reoidcntiol
Property
Block
(residential)
Rooldcntlal
Property

(rcGidentia!)

Property

RoGidontiol

Property

RGSidcntiQl

(residential)

TjTcnrrv

$ 3,500,000.00

$ 690,000.00

$ 237,000.00

$ 260,000.00

!|; 55,000.00

!|; 125,000.00

$ 97,000.00

$ 510,000.00

$ 575,000.00

$ 515,000.00

$ 830,000.00

$ 68,000.00

!|; 865,000.00

$ 160,000.00

$ 135,000.00

01/03/2020

(rcGidGntiQl)

Pj

Mission Beach

6 Purtabol CIOGO

$ 155,000.00

01/03/2020

(rooidontial)

South Mission

11 Mlooion Drive

01/02/2020

South Mission Beach
South Mission Beach
Mission Beach
Wongaling Beach
Wongaling Beach
Wongaling
Wongaling Beach
South Mission Beach

1 Jessie Lane

Lot 13 73 Explorers Drive

18 Marine Pde

27 Dunkalli Crescent

78 Reid Rd

Shop 0/1006 Tully Mission Beach Road

Lot 20 coolibah St

Lot 2 Explorers Drive (Lugger Bay)

24 Kennedy Esplandc

2 Conch Street

23 Mitchell St

16 Reid Road

12, 13, 14, 56, 58 & 60 Purtabol Estate

36 Pacific Parade

7 Dunkalli Crescent

Lot 110 Rise Crescent

01/16/2020

01/16/2020

01/17/2020

01/17/2020

01/17/2020

01/17/2020

01/17/2020

01/20/2020

01/21/2020

01/21/2020

01/22/2020

01/22/2020

01/22/2020

01/23/2020

01/28/2020

01/28/2020
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Wongaling Beach

32 Wongaling Beach Road

01/16/2020

19

Mission Beach

Wongaling Beach

Mission Beach

Mission Beach

Wongaling Beach

South Mission Beach

Mission Beach

South Mission Beach

Wongaling Beach

04 Reid Rd

01/16/2020

(residential)
Block
(residential)

PIQQI^

Residential
Property
Residential
Property
Block
(residential)
Residential
Property

$ 127,500.00

$ 1,300,000.00

$ 780,000.00

$ 050,000.00

$ 875,000.00

$ 705,000.00

$ 1,200,000.00

$ 4,750,000.00

$ 237,500.00

$ 130,000.00

Block
(residential)
Block
(subdivisible)
Residential
Property

$ 720,000.00

^| Q

$ 140,000.00

$ 800,000.00

$ 780,000.00

$ 648,000.00

$ 870,000.00

(residcntlol)
Commerciol

Block
(residential)

(roGidontial)

Bl ock

(residential)

g|QC|(

Residential
Property
Block
(residential)
Residential
Property

Formatted Table

Mission Beach
Wongaling Beach

1&2, 39 Reid Road

36 Donkin Lane

35 Porter Promenade

25 mitchell Street

Dunk View Carovan park (BuGincss)—21 35
Webb Road
4 Bedarra Terrace

Dunk View Caravon Park (Land)—21 35
Wobb Road
24 Bicton Close

40 Clipper Court

44 Mission Drive

Lots 7, 11 and 19 Unsworth Drive

Lot 17 Unsworth Drive

137-139 Reid Road

4 Explorers Drive

12 Explorers Drive

1 Reid Road

02/04/2020

02/04/2020

02/06/2020

02/10/2020

02/10/2020

02/12/2020

02/17/2020

02/18/2020

02/18/2020

02/19/2020

02/20/2020

02/20/2020

02/24/2020
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02/10/2020

02/10/2020

20

Wongaling Beach

South Mission Beach

South Mission Beach

South Mission Beach

North Mission

South Mission

Bingil Bay

Wongaling Beach

South Mission

Wongaling Beach

South Mission Beach

Mission Beach

North Mission

Wongaling Beach

Wongaling Beach

01/31/2020

01/31/2020

Wongaling Beach

28 Wongaling Beach Rd.—' Absolute
Backpackers'
05 101 Bonfield Parade 'Boll Hoi'

01/30/2020

Block
(residential)
Block
(commercial)
Residential
Property
Block
(residential)
Residential
Property
Block
(residential)
Block
(residential)
Residential
Property
Residential
Property
Residential
Property
Block
(residential)

(commercial)
Residential
Property
Residential
Property
Block
(residential)
Residential
Property
Commcrciol

Commercial

$ 685,000.00

$ 1,100,000.00

$ 2,750,000.00

$ 750,000.00

$ 400,000.00

$ 480,000.00

$ 600,000.00

$ 83,000.00

$ 950,000.00

$ 2,637,000.00

$ 182,500.00

$ 700,000.00

$ 820,000.00

$ 370,000.00

$ 1,030,000.00

$ 472,500.00

$ 2,060,000.00

$ 800,000.00

South Mission
Wongaling
Wongaling
Wongaling
Wongaling Beach
North Mission
Mission Beach
North Mission
South Mission Beach
North Mission
North Mission
Mission Beach
South Mission

3 The Boulevard

16 Giufre Crescent

167 Reid Road (Scotties)

10 Pacific View Drive

2B Reid Road

Lot 997 Shelly Court - Oasis

11 Endeavour Ave

3 Lani Close

11 & 13 Spinnaker Street

5 Conch St

Lot 115 Rise Cres

7 Hutchison Close

2 Commodore Street

03/02/2020

03/02/2020

03/02/2020

03/02/2020

03/05/2020

03/09/2020

03/09/2020

03/09/2020

03/09/2020

03/10/2020

03/10/2020

03/11/2020

03/13/2020
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Maria Creeks

427 El Arish-mlssion Beach Road

02/28/2020

Block
(residential)
Residential
Property
Block
(residential)
Residential
Property
Block
(residential)
Block
(residential)
Residential
Property
Block
(residential)
Residential
Property
Block
(residential)

Block
(residential)
Residential
Property
Block
(residential)
Block
(residential)
Commercial

Wongaling

02/28/2020

$ 550,000,00

$ 265,000.00

$ 150,000.00

$ 765,000.00

$ 230,000.00

$ 90,000.00

$ 450,000.00

$ 510,000.00

$ 817,500.00

$ 950,000.00

$ 495,000,00

$ 140,000.00

$ 140,000.00

$ 540,000.00

$ 120,000.00

$ 10,000.00

Commercial

Wongaling

165 Reid Rd (Thai restaurant cafe - Nana
Thai cafe)
6 Shore St, Wongaling Beach

02/26/2020

$ 435,000.00

02/26/2020

Wongaling

$ 500,000.00

165 Reid Rd

Bingil Bay
Block
(residential)
Commercial

Lot 3 Plantation Drive

02/25/2020

South Mission
Maria Creeks
Maria Creeks
South Mission
Wongaling
North Mission
South Mission
North Mission
Wongaling
Wongaling
Bingil Bay
North Mission
Wongaling Beach
Mission Beach

22 Mission Circle

15 & 17 Riverside Terrace

The Farm' 356 - Lot 5 El Arish Mission Beach
Road
24 Leo Road

21 Voyager Street

36 Mission Circle

4 Penwerris Place

17 Campbell Terrace

13 Conch Street

47 Reld Rd

3 Sanctuary Cres

1/627 Bingil Bay Road

Lot 998 Nonda Street

Lot 4 Reiman Street

22 Midshipman Street

03/13/2020

03/16/2020

03/15/2020

03/16/2020

03/16/2020

03/16/2020

03/16/2020

03/16/2020

03/16/2020

03/16/2020

03/16/2020

03/16/2020

03/16/2020

03/16/2020
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03/16/2020

Wongaling

101 Reid Road

03/13/2020

22

Wongaling

Wongaling

37 Koda Street

03/13/2020

Wongaling

15 Banfield Parade

03/13/2020

Residential
Property
Residential
Property
Residential
Property
Residential
Property
Residential
Property
Block
(subdivisible)
Block
(residential)
Residential
Property
Block
(residential)
Residential
Property
Residential
Property
Block
(residential)
Residential
Property
Residential
Property
Residential
Property
Block
(residential)
Block
(residential)
Block
(residential)

$ 280,000.00

$ 1,475,000.00

$ 285,000.00

$ 725,000.00

$ 460,000.00

$ 418,750.00

$ 478,000.00

$ 515,000.00

$ 290,000.00

$ 205,000.00

$ 360,000.00

$ 695,000.00

$ 1,250,000.00

$ 697,500.00

$ 765,000.00

$ 475,000.00

$ 700,000.00

$ 717,000.00

Wongaling
Wongaling
North Mission
Mission Beach
Wongaling
South Mission
North Mission
Wongaling
North Mission
Wongaling Beach
South Mission
Wongaling
South Mission
Wongollng
Wongaling Beach
Mission Beach

9 Reid Road

24 Kwila Street

19 Kent Close

4 Donkin Lane

32 Pacific View Drive

37 Pacific View Drive

9 Heliconia Court

18 Mission Circle

34 Donkin Lane

Lot 104 Dickinson

53 Midshipman Street

23 Shore Street

24 Mitchell Street

31 Bonfiold Parade

1949 Tully Mission Beach Rd (bunnlngs)

3 Hutchison Close

03/17/2020

03/17/2020

03/17/2020

03/17/2020

03/17/2020

03/17/2020

03/18/2020

03/18/2020

03/18/2020

03/18/2020

03/18/2020

03/18/2020

03/18/2020

03/18/2020

03/18/2020

03/18/2020

23

South Mission

6 Buccaneer Street

03/17/2020
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Wongaling

1 Giufre Crescent

03/16/2020

Block
(commercial)
Residential
Property

(rcGidcntiai)

Residential
Property
Residential
Property
Residential
Property
Residential
Property
Residential
Property
Residential
Property
Block
(residential)
Residential
Property
Residential
Property
Residential
Property
Residential
Property
Block
(residential)
Residential
Property
Block
(residential)
Block
(residential)

$ 82,000.00

$ 3,700,000.00

$ 375,000.00

$ 1,900,000.00

$ 550,000.00

$ 380,000.00

$ 3,150,000.00

$ 773,000.00

$ 510,000.00

$ 412,500.00

$ 335,000.00

$ 90,000.00

$ 595,000.00

$ 537,000.00

$ 307,500.00

$ 430,000.00

$ 320,000.00

$ 250,000.00

Residential
Property
Commercial
Block
(subdivisible)

South Mission
South Mission
Wongaling
Wongaling
Wongaling
South Mission
South Mission
South Mission
Wongaling
Mission Beach
Wongaling
Wongaling Beach
South Mission Beach
Wongaling Beach
Wongaling Beach

24 Seafarer Stret

26 Clipper Crt

Shop 10 1996 Tully Mission Beach Road

56 Sanctuary Crescent

159 Reid Road

4/ 42 Mitchell St - Montage apartments

1/ 42 Mitchell St - Montage Apartments

Unit 2 & 3 /42 Mitchell St - Montage
apartments
27 Kwila Street

11 Donkin Lane (11 Porter Prom)

6 Wongaling Beach Road

30 Pacific View Drive

5 Bedarra Terrace

2044 Tully Mission beach road

Kasmara Estate - Lot
1,2,3,4,5,6,7,9,10,11,12,13 & 14, 55-61
Banfield Parade

03/18/2020

03/18/2020

03/19/2020

03/19/2020

03/19/2020

03/23/2020

03/23/2020

03/23/2020

03/30/2020

04/06/2020

04/14/2020

04/14/2020

04/16/2020

04/22/2020
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Residential
Property
Residential
Property
Residential
Property
Residential
Property
Residential
Property
Residential
Property
Residential
Property
Residential
Property

Wongaling

58-60 Reid road

03/18/2020

03/23/2020

Residential
Property
Residential
Property
Block
(residential)
Block
(residential)
Commercial

South Mission

76 Kennedy Espl

03/18/2020

$ 3,712,500.00

$ 900,000.00

$ 650,000.00

$ 405,000.00

$ 460,173.00

$ 445,000.00

$ 555,000.00

$ 420,000.00

$ 290,000.00

$ 345,000.00

$ 605,000.00

$ 470,000.00

$ 250,000.00

$ 85,000.00

$ 200,000.00

$ 2,550,000.00

$ 725,000.00

South Mission Beach
South Mission Beach
Mission Beach
Mission Beach
South Mission Beach
Mission Beach
Midgeree Bar
Mission Beach
Mission Beach
South Mission Beach
Mission Beach
Mission Beach
Wongaling Beach
South Mission Beach
Wongaling

21 Jackey Jackey Street

92 Kennedy Esplanade

42 Shelly Court

1 Iluka Close

Palmae - Lot 2 & 6 Explorers Dr

36 Shelly Court

116 FigTree Beach Road

Lot 113 Tully Mission Beach Road

44 Shelly Court

18 Campbell Terrace

63 Conch Street

7 Derby Terrace

90 Reid Road

9 Bedarra Terrace

Lot 999 'Rainforest Park' Rockingham Dr

38 Donkin Lane

04/27/2020

04/27/2020

04/27/2020

04/28/2020

05/03/2020

05/04/2020

05/05/2020

05/05/2020

05/05/2020

05/06/2020

05/11/2020

05/11/2020

05/14/2020

05/30/2020

06/01/2020

06/08/2020
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Mission Beach

9 Porter Promenade

04/27/2020

25

Mission Beach

Wongaling Beach

Lot 8-55 Banfield Parade (Kasmara Estate)

04/22/2020

Residential
Property
Residential
Property
Block
(residential)
Residential
Property
Block
(residential)
Block
(residential)
Block
(residential)
Block
(residential)
Block
(subdivisible)
Block
(subdivisible)
Block
(residential)
Block
(residential)
Block
(subdivisible)
Block
(residential)
Block
(residential)
Block
(subdivisible)
Block
(subdivisible)
Residential
Property
$ 1,234,000.00

$ 3,000,000.00

$ 480,000.00

$ 175,000.00

$ 95,000.00

$ 410,000.00

$ 115,000.00

$ 95,000.00

$ 475,000.00

$ 880,000.00

$ 82,500.00

$ 7,500,000.00

$ 90,000.00

$ 90,000.00

$ 580,000.00

$ 100,000.00

$ 552,000.00

$ 450,000.00

Maria Creeks
Maria Creeks

173 Dargin Road

Lot 15 Dargin Road

09/21/2020

09/21/2020
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South Mission

46 The Boulevard

08/31/2020

26

Mission Beach

Lot 2/2177 Tuliy Mission Beach Road

06/22/2020

Mission Beach

42 Donkin Lane

06/08/2020
Block
(residential)
Residential
Property
Residential
Property
Block
(residential)

Commercial

$ 1,092,543.00

$ 2,407,457.00

$ 1,650,000.00

$ 3,300,000.00

$ 1,234,000.00

Schedule 8 - Permitted PAG Security

In this Schedule 8:

1.

"AIIPAAP" means all personal and after-acquired personal property;

2.

"MBPT Trustee" means Mainland Property Holdings Ptv Ltd (ACN 635 667 435) (as trustee

of the Mission Beach Property Trust) (ABN 83 263 178 124));
3.

"MBPT2 Trustee" means Mainland Property Holdings No 2 Ptv Ltd (ACN 635 950 113) (as

trustee of the Mission Beach Property Trust No 2) (ABN 12 439 863 154));
4.

"MBPT3 Trustee" means Mainland Property Holdings No 3 Ptv Ltd (ACN 635 951 512) (as
trustee of the Mission Beach Property Trust No 3) (ABN 34 568 905 212));

5.

"PAG" means PAG Holdings Australia Pty Ltd (ABN 26 636 870 963);

6.

"PPSR" means the Personal Property Securities Register;

7.

"Security Trust" means the 'Mavfair Platinum Secured Notes Security Trust':

8.

"Security Trustee" means PAG as trustee of the Security Trust;

Each of the following is a Permitted PAG Security;
a General Security Deed Poll' dated 29 November 2019 entered Into by the MBPT Trustee,
1.
in favour of the Security Trustee, in respect of its AIIPAAP (excluding real estate), registered
in the PPSR with registration number 201912090000128;
2.

a 'General Security Deed Poll' dated 29 November 2019 entered into by the MBPT2 Trustee,
in favour of the Security Trustee, in respect of its AIIPAAP (excluding real estate), registered
in the PPSR with registration number 201912090000159;

3.

a 'General Security Deed Poll' dated 29 November 2019 entered into by the MBPT3 Trustee,
in favour of the Security Trustee, in respect of its AIIPAAP (excluding real estate), registered
in the PPSR with registration number 201912090000171; and

' 4.

a 'Mortgage' dated 18 December 2019 granted by the MBPT Trustee, in favour of the
Security Trustee, in respect of the property known as Lot 999 Seaview Street, Mission Beach
OLD 5660, submitted for registration to Queensland Land Registry.
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EXECUTED by MAINLAND
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